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The attached document provides guidance on the new government-wide suspension/debarment and
Drug Free Workplace (DFW) rules. The principal changes to these rules are:

1. USDA continues to codify the suspension/debarment rules at 7 CFR Part 3017 but has
. codified the DFW rules separately, at 7 CFR Part 3021.

2. Transactions subject to the suspension/debarment rules (covered transactions) now include
grants, subgrants, cooperative agreements, and prime contracts under such awards.
Subcontracts are no longer covered.

3. The dollar threshold for covered procurement contracts has been lowered from $100,000 to
$25,000. Contracts for federally required audit services remain covered regardless of dollar
amotnt.

4. The government-wide suspension/debarment certification form has been abolished, and the
collection of such certifications is no longer mandatory. The new rules provide grantees and
subgrantees with three options for obtaining satisfaction that prospective subgrantees and
contractors are not suspended, debarred, or disqualified. These options are spelled out in the
attached guidance. '

5. The title of the list of suspended. debarred, and disqualified parties has been changed to
Excluded Parties List System (EPLS). It is now available electronically, at a site given in the
attached guidance.
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. 6. The DFW certification requirement has been abolished. However, DFW compliance
requirements continue to apply.

Statements of the new rules are printed in bold in the attached guidance.
Paper copies of 7 CFR Parts 3017 and 3021 are also attached.
If you have any questions concerning the new rules, please call my staff at (303) 844-0354.

T Duilens Aancte

DARLENE SANCHEZ
Regional Director
Special Nutrition Programs

Attachments



REVISED NONPROCUREMENT SUSPENSION/DEBARMENT RULES

The November 26, 2003 Federal Register contained a Notice revising the govemment-
wide suspension/debarment and Drug-Free Workplace (DF W rules (6§ FR 663534}, Thus
Notice finalized the proposed rules published January 23, 2002 (67 FR 3266). The new
rules took effect on the date they were published. The following matenal compares and
contrasts the principal features of the new and old rules of mterest 1o FNS and i1s

grantees.

L Qreanization.

The November 26, 2003 Federal Register Notice first gives the government-wide
suspension/debarment language, which it follows with separate govemment-wide Drug-
Free Workplace (DFW) language. Each Federal grant-making agency’s agency-specific
clarifications, exceptions, and other “tweaks™ foliow the govemnment-wide text.

USDA has codified the new suspension/debarment rules at 7 CFR Part 3017 and the
new DFW rules at 7 CFR Part 3021. USDA’s “rweaks” begin on page 66562. Unlike
most agencies, USDA codified the new rule on an interim final basis. This is because
USDA’s *“tweaks” 10 the general rule imncluded agency-specific guidance on appealing
suspension and debarment actions (7 CFR sec. 3017.765 and 3017.890, respecuvely); the
Department sought comments on these passages.

The provisions of the suspension/debarment and DFW’ rules have been phvsically re-
arranged. The suspension/debarment responsibiliies of grantees and other “participants™
are now set out in Subpart C of Part 3017, while those of FNS and other Federal agencies
are presented in Subpart D. One must now look to Subpart I for definitions. The
preamble to the proposed rule included tables that relate each section of the new rules to
1ts counterpart 1n the old rules {or indicates that the provision is new and has no such
counterpart). These tables may be found at 67 FR 3267 for suspension/debarment and at
67 FR 3271 for DFW. The preamble to the final rule identifies departures from these
tables resulting from differences between the proposed and final rules.

The new rules are expressed in the new “plain English” question-and-answer format.
As always, the preamble gives an analysis of the comments received on the proposed
rule. In addition, it discusses the Government’s rationale for many of the policies
adopted in the new rules as well as those retained from the old. We therefore recommend
that users study the preamble as well as the regulatory text.
IL Kev Terms.

A. Excluded vs. Disqualified.

The new rules are couched in terms of a dichotorny between “excluded” and
“disqualified” entities. An entity is “excluded” if it has been suspended or



debarred under the government-wide suspension/debarment rules. Suspension
and debarment are discretionary actions that an agency takes to protect the public
interest. Om the other hand, 2 “disqualified™ entiry is one that has been demied
participation in certain Federal programs under a specific statute or executive
order administered by the disqualifying agency. For example, 10 USC 983
requires the Defense Department to disqualify a university from eligibility for
grants and contracts funded by certain appropriations if the university has been
found to have denied military recruiters access to its cZmpus or refused to permmt
the ROTC to operate there. “Excluded” and “disqualified” entities are referred to
collectively as “ineligible” entities. An ineligible entity is banned from
participation in a covered transaction. (7 CFR sec. 3017.75, 3017.940, 3017.945,
3017.960) : '

B. Covered Transactions.

The new rules define covered transactions at 7 CFR sec. 3017.210 and
3017.220(b). They also present 2 graphic illustration of covered transaction
relationships at 68 FR 66557. The principal provisions of interest to FNS are
summarized below.

1. ‘What Covefcd Transactions Do Include:
a. Nonprocurement Transactions:

Unless expressly ciempted by 7 CFR sec. 3017.215, the award of
any grant, subgrant, or cooperative agreement is a covered
transaction.

b. Procurement Transactions:

4] Any contract awarded by a grantees or subgrantee
for federallv-required audit services, regardless of
dollar amount, is a covered transaction. This
provision remains unchanged from the old rules. -

(2) Any other procurement contract expected to
equal or exceed $25,000, awarded by a grantee
or subgrantee under its grant or subgrant, is a
covered tramsaction. This contrasts with the old
rules, which pegged the procurement coverage
threshold to the Federal small purchase threshold
(currently $100,000).

2. What Covered Transactions Do Not Include:




a. Subcontracts. Subcontracts awarded by the grantee’s or
suzbgrantee’s prime contractor, or by a subcontractor at 2ny
tier. are not covered transactions unless a Federal agency’s
agency-specific “tweaks™ to the general rules designate them as
such. A Federal grant-maling agency may elect 1o set & threshold
higher than $25.000 for use in 1ts programs or extend coverage to
lower tier procurement contracts, but USDA has not included such
provisions in its “tweaks.” This contrasts with the old ruies. which
wreated all subcontracts as covered transacuons but which USDA
had “tweaked” for FNS programs by excluding subcontracts below
the first tier subcontract under a prime contract. The Federal
Government's rationale for this policy shift i1s set out mn the
preamble under the heading Optional lower rier coverage,
beginning on page 66536 of the November 26, 2003 Federal
Register Notice.

b. Statutorv Entitlement and Mandatorv Awards. Covered
transactions do not include entitlement or mandatory awards at any
tier if these are required by statute {7 CFR sec. 3017.215(h)). This
passage in the new rules lacks the old rules’ ciarity that subgrants
under entitlement or mandatory grants are covered wansactions
unless thev are themselves entitlement or mandatory. For
example, a National School Lunch Program (NSLP) grant to a
State educational agency and 2 WIC grant to a State health agency
are both mandatoryv awards, but both are not mandatory at the
subgrantee level. Specifically:

(1)  The State educational agency is required to make
the NSLP available to any organization that applies if that
organization meets the regulatory definition of “school.”
Therefore, NSLP subgrants to school food authorities are
statutory enutlements, excluded from coverage under the
suspension/debarment rules.

(2)  Program regulations at 7 CFR sec. 246.5 give the
State health agency considerable latitude in selecting WIC
local agencies so long as the outcome gives the State’s
WIC-eligible population access to the program. A WIC
subgrant is thus a discretionary award subject to the
suspension/debarment rules.

C. Retailer Authorizations. The autho-ization of a retailer to
participate in the FSP or WIC is not a covered transaction, because
alternative program-specific processes exist to protect the public
Interest against retailer malfeasance. For the same reason, the
suspension/debarment rules do not apply to authorizing FMNP -




roadside stands. These program-specific processes are described at
= CFR sec. 278.1(k) for the FSP, 246.12(g)(3)(iii) and 246.12(])
for WIC, and 248.10(a)(2) and 248.10(k) for the FMNP. This was
our interpretation of the old rules, and it remains unchanged under
the new rules.

C. Excluded Parties List System.

The new rules change the title of the GSA list of parties excluded or
disqualified from engaging in covered wansactions from “List of Parties Excluded
or Disgualified From Federal Procurement and Nonprocurement Programs™ to
«Excluded Parties List System” (EPLS) (7 CFR Part 3017, Subpart E and sec.
3017.950).

The EPLS is availabie on the Internet, currently at http://epls.arnet.gov.
Cause and treatment codes identify the reason for an entity’s exclusion or
disqualification and the specific restrictions to which the entity is subject while in
excluded or disqualified status (7 CFR sec. 3017.530).

Responsibilities.

Al Engaging in Covered Transactions.

As with the old rules, FNS must obtain satisfaction that a non-federal entity 1s
neither excluded nor disqualified before engaging that entity in a covered
transaction. Grantees and subgrantees must do likewise. This is a reciprocal
process; the awarding agency must apply due diligence to determining the
applicant’s eligibility; and the applicant or awardee must furnish information
about itself and its principals in good faith. '

However, the new rules differ dramatically from the old regarding
acceptable methods of obtaining satisfaction. The uniform Federal
suspension/debarment certification form has been abolished, and the
collection of paper certifications is no longer mandatory. New rules provide
greater flexibility in meeting the requirement.

1. State Agencies and Other Non-Federal Eptities may meet the
requirement by anv one of three methods spelled out at 7 CFR sec.
3017.300. They are:

a. Checkinyg the EPLS.

b. Collecting a certification that the entitv is neither
excluded nor disqualified. Since a Federal certification
form is no longer available, a State or local agency electing
this method must devise its own.




c. Including a clause to this effect in the subgrant agreemen:
Or procurement contract.

2. FNS must meet the requirement by doing both of the following:

a. Checking the FPL.S (7 CFR sec. 3017.430(2)): and

b. Reviewing information furnished by the applicant
under 7 CFR sec. 3017.335. (7 CFR sec. 3017.430(b))

The ranonale for these procedural revisions is that technological advances have
outstripped the procedures described in the old rules. Unlike the old paper GSA
List, which could be weeks out-of-date by the time a user needed to consult it. the
electronic EPLS is updated daily. A Federal, State, or local agency can instantly
check the EPLS to determine whether an entity being considered for a covered
transaction is excluded or disqualified. This makes the collection of paper
certifications obsolete.

The new rules retain the existing policy that a covered transaction already in
effect at the time a party to that transaction is identified as excluded or
disqualified need not be terminated (7 CFR sec. 3017.310).

B. Overseeing Compliance by Grantees, Subgrantees, and Contractors.

FNS must require State agencies and other primary grantees to comply with the
suspension/debarment rules. We must include in Federal-State Agreements and
other grant agreements a term or condition committing the grantee to comply (7
CFR sec. 3017.435 and 3017.440).

Primary grantees, in turn, must require their subgrantees to comply. Both primary
‘grantees and subgrantees must require their procursment contractors to comply as
well. Although the contractors are not required to obtain satisfaction that their
subcontractors are eligible, they must provide whatever information or assurances
about themselves and their principals that their grantee or subgrantee customers
require (7 CFR sec. 3017.330).

C.  Listing Excluded and Disqualified Entities.

Excluding a non-federal entity is a discretionary action that FNS may take when
deemed necessary to protect the pubiic interest. Taking such action requires
posting information about the excluded entity in EPLS (7 CFR se¢. 3017.100,
3017.110, and 3017.140).

The Federal official who takes action to exclude an entity must notify that entity.
The new ruies expand authorized notification media to include data-fax and
e-mail (7 CFR sec. 3017.615 and 3017.975).



1v. Drug-Free Workplace Ruuss. .

The new rule abolishes the requirement to collect DFW certifications from grantees.
but continues to impose DFW compliance requirements on them. As a condition of
receiving a Federal award, a State agency or other primary grantee must: (A) make a
good-faith effort, on a continuing basis, to maintain a DFW (including taking specific
actions described at 7 CFR sec. 3021.200 through 3021.230); and (B) identify all
workplace locations where work under the Federal award will be performed (7 CFR sec.

3021.200).

V. Implementation.

A, FNS must:

1.

B. State agencies must:

1.

Make conforming changes to program regulations, Federal-State
Agreements, other grant agreements, Instructions, and other
guidance and policy statements.

Notify State agencies and other primary grantees of the new rules.

Incorporate the new rules into their monitoring of State agencies
and other grantees.

Make conforming changes to their internal procedures, subgrant
agresments, directives, training materials, etc.

Notify their subgrantees and contractors of the new rules.

Incorporate the new rules into their subgrantee monitoring.
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PART 3017—GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT)

Sec
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Subpart A—General
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3017.1000
3017 1005
30171010

Respondent.

State.

Suspending official.

30171015 Suspension

3017.1020 Voluntary exclusion or voluntarily
exciuded.

Subpan J |[Reserved)

APPERDIX TO PART 3017-COVERED TRANS-
ACTIONS

ALUTHORITY: 5 U.S.C. 301: Pub. L. 101-576. 104
Stat. 2838: Sec. 2455, Pub. L. 103-335. 108 Stat

§3017.75

3327 431 LS ¢ 6101 motel. E QO 12519 (3 CFR

1980 Comp . p I8 E Q12698 (3 CFR 143y
Comp . p 235). 7CFR 228
Souvkce 6% FR 6634, 66563 Nov 26, 2003 un

less pthensise nated

§3017.25

{a} This part is subdivided into ten
subparts Each subpart contains infor-
mation reiated 10 @ broad topic or spe-
cific audience with special respunsibil.
ities. as shown in the following table

How is this part organized?

In suppart ; You will find provisipns 1elatec 1o

AL peneral miommanon aboul s rule .

8 . the types of Department of Agnculiure Iransacions that are covered by lhe Governmeniwide non.
procuremsnt suspensan ang aebarmenl gysiem

. the responsipibims Of persons who Dariopate -n covared fransactions

o. the responstehiies of Departmenl o! Agricunure pficiais who are aulhonzed to enle’ wnlo covereq

i transactions .

E s the responsiibties of Federal agencies (or ine Excivoed Pates Lis! Sysiem (Dissermvnaled by the
Geaneral Services ADmimstranon)

F the general pAnGDes GOvermmg SUSPENSION pebarmenl voiNtary BXClusion and satlement

G SUSDENsIDN aclions

H debarmant achons

I oo | defbons Of 1erms used 0 1hus pan

J . . ! [Resarved!

{b) The following table shows which
subparts may be of special interestc to
wvou. depending on who yvou are:

Hyou are . See subparisy)
(1) a paritcapant or pnncapal D & non- | A B, C. ana |
procuremant ransachon.
(2) @ respongent in A suspenson acton A B. F. G and !
(3} a respondent 1n a debarmenl achon | A, B, F, Hand |
(4} a susp g OBl .o A BDEFG
and |
(5} & oevamng officsl ..o [ABLD.E F A
and |
(6} a Im) Depanment of Agnculture off- | &, 8 0. E anc |
cal authonzed o enier Mo A& cov-
ered Iransacoon
(7] Reserved <+

§3017.50 How is this part written?

{a) This part uses a “'plain language’”
format te make it easier for the gen-
eral public and business community to
use. The section headings and text.
often in the form of questions and an-
swers, must be read together.

{b) Pronouns used within this part.
such as 'I” and “vou.” change from
subpart to subpart depending on the
audience being addressed. The pronoun
“we' always is the Department of Ag-
riculture.

i} The “'Covered Transactions' ' dia-
graom in the appendix to this part
shinvs the levels or “tiers” at which

the Department of Agriculture enforces
an exclusion under this part. However,
this diagram shows only the peneral
mudel for the ievels or “tiers™ at which
the Department of Agriculture enforces
an exclusion under this part, and the
model will vary for certain categories
of transactions in accordance with the
exclusions from covered transactions
in§3017.215 and §3017.220.

168 FR (6544, B6563. Mov. 26. 2003, as amended
at 68 FR 66364, Nov. 26. 2003)

§3017.75 Do terms in this part have
special meanings?

This part uses terms throughout the
text that have special meaning. Those
terms are defined in Subpart [ of this
part  For cxample. three importan:
LOFIaS a1 - )

o) Exclusion or excluded. which refers
only to discretionary actions taken by
a  suspending  or  debarring  official
under this part or the Federal Acquisi-
tiun Regulation (4B CFR part 9. subpart
04y

(b)  Disqualification or disqualified.
which refers to prohibitions under spe.
cific statutes. executive orders (other
than Executive Order 12549 and Execu-
tive Order 12689). or other authoritics.
Disqualifications  frequently are not
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§3017.700

subject to the discretion of an agency
official. may have a different scope
than exclusions. or have special condi-
tions that apply to the disqualifica-
tion: and

(¢l Ineligibitity or inefigible. which gen-
erally refers to a person who 1s either
excluded or disqualified

Subpart A—General

§3017.100 What does this part do?

This part adopts a governmentwide
system of debarment and suspension
for Department of Agriculture non-
procurement activities. It also provides
for reciprocal exciusion of persons who
have been excluded under the Federal
Acquisition Regulation. and provides
for the consolidated listing of all per-
sons who are excluded. or disqualified
by statute, executive order. or other
legal authority. This part satisfies the
requirements in section 3 of Executive
Order 1254%, “'Debarmunt and Suspen-
sion” {3 CFR 1986 Comp . p 189). Execu-
tive Order 12689, "'Debarment and Sus-
pension” (3 CFR 1989 Camp . p. 235 and
31 U.S.C. 6101 note {Section 2435, Public
Law 103-355, 108 Start. 3327)

§3017.105 Does this part apply to me?

Portions of this part (see table at
§3017.25(b)) apply to vou if you are
a(n}—

(@} Person who has been. is. or may
reasonably be expected to be, a partici-
pant or principal in a covered trans-
action;,

{b} Respondent (a person against
whom the Department of Agriculture
has initiated a debarmient or suspen-
sion action):

(c) Department of Agriculture debar-
ring or suspending official: ar

(d) Department of Apriculture offi-
cial who is authorizcd to enter into
covered transactions with non-Federal
parties.

§3017.110 What is the purpose of the
nonprocurement debarment and
suspension system?

{a) To protect the public interest. the
Federal Government ensures the integ-
rity of Federal programs by conducting
business only with responsible persons.

(b} A Federal agency uses the non-
procurement debarment and suspension

7 CFR Ch. XXX (1-1-04 Echtion}

svstem to exclude from Federal pro-
grams persons who are not presently
responsible

ic} An exclusion i o serious action
that a Federal agency mav take only
tu pratect the public wnterest A Fed-
eral agency may not exciude a person
or commuodity Tor the purposes of pun-
ishment

§3017.115 How does an exclusion re-
strict a person’s involvement in cov-
ered transactions?

With the exceptions  stated in
§§3017.120. 3017.313. and 307 420, a per-
son who is excluded byv the Department
of Agriculture or any other Federal
agency mayv not:

(a) Be a participant m atn) Depart-
ment of Agriculture transaction that is
a covered transaction under subpart B
of this part;

(b} Be a participant in i transaction
of anv other Federal agency that s a
covered transaction under that agen-
cv's regulation for debarment and sus-
pension: or

{c) Act as a principal of a person par-
ticipating in onc of those covered
transactions.

§3017.120 May we grant an exception
to let an exciuded 'person partici-
pate in a covered transaction?

{ai The the Secretary of Agriculture
or designee may grant an exception
permitting an excluded person to par-
ticipate in a particular covered trans-
action If the the Secretary of Agri-
culture or designee grants an excep-
tion. the exception must be in writing
and state the reasonis) for deviating
from the governmentwide pohicy in Ex-
ecutive Order 12544

(b} An exception granted by one
agency for an excluded person does not
extend to the covered transactions of
another agency

§3017.125 Does an exclusion under the
nonprocurement system affect a
person's eligibility for Federal pro-
curement contracts?

If any Federal ageney excludes a per-
s0n under its NONprocureMment commaon
rule on or after August 25, 1995, the ex-
cluded person is also ineligible to par-
ticipate in Federal procurement trans-
actions under the FAR Therefore. an
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exclusign under this part has recip-
rocal effect in Federal procurcment
transactions

§3017.130 Does exclusion under the
Federal procurement system afTect
a person’s eligibility to participate
in nongrocurement transactions?
1f anyv Federal agency excludes a per-
son under the FAR on or after August
25. 1995, the excluded person is also in-
eligible to participate in nonprocure-
ment covered transactions under this
part. Therefore, an exclusion under the
FAR has reciprocal effect in Federal
nonprocurement transactions.

§3017.135 May the Department ol Ag-
riculture exclude a person who s
not currently participating in a
nonprocurement transaction?

Given a cause that justifies an exclo-
sion under this part, we may exclude
any person who has been involved. is
currently involved, or may reasonably
be expected to be involved in a covered
transaction

§3017.140 How do [ know il a person
is excluded?

Check the Excluded Parties List Svsiem
fEPLS} to determine whether a person
is excluded. The General Services Ad-
ministration (GSA) maintains the
EPLS and makes it available. as de-
tailed in subpart E of this part. When a
Federal agency takes an action to ex-
clude a person under the nonprocure-
ment or procurement debarment and
suspension system, the agency enters
the information about the excluded
person into the EPLS.

§3017.145 DPeoes this part address per-
sons who are disqualified, as well
as those who are excluded from
nonprocurement transactions?

Except if provided for in Subpart J of
this part, this part—

(a) Addresses disqualified persons
only to—

(1) Provide for their inclusion in the
EPLS: and

(2) State responsibilities of Federal
agencies and participants to check for
disqualified persons before entering
into covered transactions.

{b) Does not specify the— :

{1} Deparuiment of Agriculture trans-
actions for which a disqualified person

§3017.203

ix anehigible Those transactions vamn
on o Case-bv.case basis. because tires
depemd on the language of the specific
statute. Executive order, or regulation
that caused the disqualification.

(2) Entities to which the disqualifica
tion applies. or

(3) Process that the agency uses (o
disqualifv a person Uniike exclusion
disqualification is frequentiv not o dis-
cretionary acuon that a Federal ages-
cv takes.

Subpart B—Covered Transactions

§3017.200 What is a covered trans
action?

A covered transaction is a non-
procurement or Procurcment  Tritns-
action that is subject to the prohibi-
tions of this part It mav be a trans.
action at—

ta) The primaryv tier, between a Fed-
eral agency and a person {see appendiy
to this part): ar

(bl A lower tier. between a partic
pant in a covered transaction and an
other person.

§3017.205 Why is it important il a par-
ticular rtransaction is a covered
transaction?

The importance of a covered trans-
action depends upon who vou are

(a) As a participant in the trans-
action. you have the responsibilitics
laid out in Subpart C of this part
Those include responsibilities to the
person or Federal agency at the next
higher tier from whom you received
the transaction, if any. They also in-
clude responsibilities if vou subsc-
yuently enter into other covered trans.
actions with persons at the next lower
tier

{b) As a Federal official who enters
into & primary tier transaction. you
have the responsibilities laid outr 1n
subpart I of this part.

{c) As an excluded person, you mav
not be a participant or principal in the
transaction unless—

(1) The persun who entered into the
transaction with you allows vou tu
continue your involvement in a trans-
action that predates your exclusion. as
permitted under §3017.310 or §3017 415:
or
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§3017.210

{2) Aln) Depariment of Agriculture
official obtains an exception from the
the Secretary of Agriculture or des-
ignee to allow you to be invelved in the

transaction. as  permitted  under

§3017.120.

§30G17.210 Which faonprocurement
transactions are covered trans-
actions?

All nonprocurement transactions. as
defined in §3017.970. are covered trans-
actions unless listed in §3017.215. (See
appendix to this part.)

§3017.215 Which nonprocurement
transactions are not covered trans-
actions?

The following types of nonprocure-
ment transactions are mnot covered
ransactions:

(a) A direct award to—

(1 A foreign government or foreign
governmental entity:

(2) A public international organiza-
tion: :
{3} An entity owned (in whole or in
part} or controlled by a foreign govern-
ment: or

{4} Any other entity consisting whoi-
ly or partially of one or more foreign
governments or foreign governmental
entities.

(bj A benefit to an individual as a
personal entitlement withaut regard to
the individual's present responsibility
{but benefits received in an individual's
business capacity are not excepted)
For example. if a person receives social
security benefits under the Supple-
mental Security Income provisions of
the Social Security Act. 42 U.S.C. 1301
et seq.. thosc benefits are not covered
transactions and. therefore. are not af-
fected if the person is excluded.

{c) Federal employment.

{(d} A transaction that the Depart-
ment of Agriculture needs to respond
to a.national or agencv-recoghized
emergency or disaster

(e} A permit, license, certificate. or
similar instrument issued as a means
to regutate public health. safety. or the
environment. uniess the Department of
Agriculture specifically designates it
to be a covered transaction.

(f) An incidental benefit that results
from ordinary governmental oper-
ations.

7 CFR Ch. XXX {1-1-04 Editon)

(g) Anv viher transaction if the ap-
plication of an exclusion to the trats-
action s pruhibited by law

(hl  An entitlement or mandatory
award required by a statute, including
a lower tier entitlement or mandatory
award that s required by a staturte

(i) With respect to the Department of
Agriculture s export and foreign assist-
ance programs, anv transaction below
the primary tier covered transaction
other than a nonprocurement trans-
action under the Market Access Pro-
gram between a nonprofic trade asso-
ciation or state regional group and a
U.S. entitv. as defined in part 1483 of
this title

(i! Anv transaction under the Depart-
ment of Agriculture’s conservation
programs. warehouse licensing pro-
grams. or programs that provide statu-
tory entitlements and make available
loans to individuals and entities in
their capacity as producers of agricul-
wural commaodities

(k} The export or substitution of Fed-
eral timber poverned by the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990. 16 U.5.C. 620 er seq. (The
"Export Act”). which provides separate
statutory authority to debar.

{I) The receipt of licenses, permits,
certificates. and indemnification under
regulatory programs conducted in the
interest of public health and safety.
and animal and plant health and safe-
ty.

{m) The receipt of official grading
and inspection services, animal damage
control scrvices. public health and
safety insprotion services. and animal
and plant health and safety inspection
SErvices

{n) H the person is a State or local
government. the provision of official
grading and inspection services, antmal
damage contral services, animal and
plant  healthh and safety inspection
services

ta) The receipt of licenses. permit. or
certificates under regulatory programs
conducted in the interest of ensuring
fair trade practices

{p) Permits. licenses, exchanges and
other acquisitions of real property.
rights of way. and easements under
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natural resource management pro-
grams.

|68 FR 66544 66361, Nov. 26, 2003, as amended
at 68 FR 66364, Nov. 26. 200}

§3017.220 Are any procurement con-
tracts included as covered trans-
actions?

-(a) Covered transactions under this
part—

(1) Do net include any procurement
contracts awarded directly by a Fed-
eral agency -t

{2) Do inciude soime procurement con-
tracts awarded by non-Federal partici-
pants in nonprocurement covered
transactions (see appendix to this
part).

(b) Specifically. a contract for goods
or services is a covered transaction if
any of the following applies:

(1) The contract is awarded by a par-
ticipant in a nonprocurement trans-
action that is covered under §3017.210.
and the amount of the contract is ex-
pected to equal or exceed §25.000.

{2) The contract requires the consent
of a(n} Department of Agriculture offi-
cial. In that case. the contract, regard-
less of the amount. always is a covered
transaction. and it does not matter
who awarded it. For example, it could
be a subcontract awarded by a con-
tractor at a tier below a nonprocure-
ment transaction, as shown in the ap-
pendix to this part. .

{3} The contract is for federally-re-
quired audit services.

{c} A contract for the procurement of
ocean transportatien in connection
with the Department of Agriculture’s
foreign assistance programs is & COv-
ered transaction. With respect to the
Department of Agriculture’'s export
and foreign assistance programs. such
contracts are the only proecurement
contracts included as covered. trans-
actions, notwithstanding the provi-
sions in paragraphs (a) and (b) of this
section.

|68 FR 66544.66561. Nov. 26. 2001, as amended
at 68 FR 66564. Nov 26. 2003}

§3017.225 How do 1 know if a trans-
action in which | may participate is

a covered transaction? .
As a participant in a transaction,
vou will know that it is a covered
transaction because the apgency regula-

§3017.310

‘tions go\’érning the transaction. the

appropriate agency official. or partic-
pant at the next higher tier who enters
into the transaction with vou. will tell
vou that vou must romply with appli-
cabie portions of this part

Subpart C—Responsibilities of Par-
licipants Regarding Trans-
actions

DOINC BUSINESS WITH OTHER PERSONS

§53017.300 What must 1 do before |
enter into a covered fransaction
with another person at the next
lower tier?

When vou enter into a covered trans-
action with another person at the next
lower tier. you must verify that the
person with whom vou intend to do
business is not excluded or disgualified.
You do this by:

{a) Checking the EPLS: or

{b) Collecting a certification from
that person if allowed by this rule: or

(c) Adding a clause or condition tu
ithe covered transaction with that per-
son.

§3017.305 May 1 enter into a covered
transaction with an excluded or dis-
qualified person?

{a) You as a participant may not
enter into a covered transaction with

an exciuded person. unless the Depart-

ment of Apriculiure grants an excep-
tion under §3017.12¢

(b) You may not enter into any trans-
action with a person who 1~ disqualified
from that transaction, unless you have
obtained an exception under the dis-
qualifving statute. Executive order. or
regulation.

§3017.310 What must I do if a Federal
agency excludes a person with
whom I am already doing business
in a covered transaction?

{a) You as a participant thay Con-
tinue covercd transactions with an ex-
cluded person if the transactions were
in existence when the agency excluded
the person. However., vou are not re-
quired to continue the transactions.
and you may consider termination.
You should make a decision about
whether to terminate ard the type of
termination action. if anv. only after a
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thorough review to ensure that the ac-
tion is proper and appropriate

(b) You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded
person. unless the Department of Apri-
culture grants an exception under
§3017.120.

'§3017.315 May 1 use the services of an
excluded person as a principal
under a covered transaction?

{a) You as a participant mav con-
tinue to use the services of an exciuded
person as a principal under a covered
transaction if vou were using the ser\-
ices of that person in the transaction
before the person was excluded. How-
ever. you are not reqguired to continue
using that person's services as a prin-
cipal. You should make a decision
about whether to discontinue that per-
son's services only after a thorough re-
view to ensure that the action is proper
and appropriate.

(b) You may not begin to use the
services of an excluded person as a
principal! under a covered transaction
unless the Department of Agriculture
grants an exception under §3017.120

§3017.320 Must 1 verify that principals
of my covered transactions are eli-
gible to participate?

Yes, you as a participant are respon-
sible for determining whether any of
your principals.of your covered trans-
actions is excluded or disqualified from
participating in the transaction You
may decide the method and frequency
by which you do so. You may. but you
are not required to. check the EPLS.

§3017.225 What happens if I do busi-
ness with an excluded person in a
covered transaction?

If as a participant you knowingly do
business with an excluded persomn. we
may disallow costs. annui or terminate
the transaction. issue a stop work
order, debar or suspend you, or take
other remedies as appropriate

§3017.330 What requirements must I
pass down to persons at lower tiers
with whom | intend to do business?

Before entering into a covered trans-
action with a participant at the next
lower tier, you must require that par-
ticipant to—

7 CFR Ch. XXX (1-1-04 Edition)

{a} Comply with this subpart as o
condition of part:cipation in the trans-
action You mav du se esing any meths
od({s). unless §3007 440 requires vou to
use specific methods

{b} Pass the reguirernent to comply
with this subpart 1o ecach person with
whom the participant enters into o
covered transaction at the next lower
tier

DISCLOSING INFORMATION—PRIMARY
TIER PARTICIPANTS

§3017.335 What information must |
provide before entering into a cov-
ered transaction with the Depart:
ment of Agriculture?

Before wvou enter into a covered
transaction at the primary tier. vou as
the participant must notifv the De-
partment of Agriculture office that is
entering into the transaction with vou.
if vou know that vou or any of the
principals for that covered transaction

{a) Arc presentlv excluded or dis-
qualified.

{b) Have been convicted within the
preceding three vears of any of the of-
fenses listed in §3017.800{(a} or had a
civil judgment rendered against you for
one of those offenses within that time
period:

(c) Are presently indicted for or oth-
erwise criminally or civilly charged by
a governmenta! entity (Federal. State
or local) with commission of any of the
offenses listed in §3017.800(a). or

(d} Have had one or more public
transactions (Federal, State, or local)
terminated within the preceding threc
years for cause or default

§3017.340 I I disclose unfavorable in-
formation reguired under
§3017.335. will I be prevented from
participating in the transaction?

As a primarv ticr participant. your
disclosure of untavurable information
about vourscll or & principal under
§3017.335 will not necessarily cause us
to deny vour participatien in the cov-
ered transaction We will consider the
information when we determine wheth-
er to cnter into the covered trans-
action. We also will consider any addi-
tional information or explanation that
you elect to submit with the disclosed
information.
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§3017.345 What happens il I fail to dis-
close information required under
§3017.3357

If we later determine that vou failed
to disclose information under §3017.333
that vou knew at the time vou entered
into the covered transaction. we mav—

{a) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
‘action: or

(t) Pursue any other available rem-
edies. including suspension and debar-
ment.

§3017.350 What must I do if I learn of
information equired under
§3017.335 after entering into a cov-
ered transaction with the Depart-
ment of Agriculture?

At any time after vou enter into a
covered transaction, vou Must give im-
mediate written notice to the Depart-
ment of Agriculture office with which
vou entered into the transaction if vou
learn either that—

{a) You failed to disclose information
earlier, as required by §3017.335: or

(b} Due to changed circumstances.
you or any of the principals for the
transaction now meet any of the cri-
teria in §3017.335.

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

§3017.355 What information must [
provide to a higher tier participant
before entering into a covered
transaction with that participant?

Before you enter intoc a covered
transaction with a person at thu next
higher tier, you as a lower tier partici-
pant must notify that person if vou
know that you or any of the principals
are presently excluded or disqualified.

§3017.360 What happens if ! fail to dis-
close the information required
under §3017.3557

1f we later determine that you failed
to tell the person at the hgher tier
that you were excluded or disqualified
at the time you entered into the cov-
ered transaction with that person. we
may pursue any available remedies. in-
cluding suspension and debarment

§3017.470

§3017.365 What must | do if 1 learn of
information required under
§3017.353 aflter entering into a cov-
ered transaction with a higher tier
participant?

At any time after vou enter into a
lower tier covercid transaction with a
persen at a higher tier, vou must pro-
vide timmediate written natice to that
person if vou learn cither that—

(a) You failed to disclose information
earlier, as reguired by §3017.333. or

{b) Due to changed circumstances.
you or any of the principals for the
transaction pow meet any of the cri-
teria in §3017.355.

Subpan D—Responsibilities of De-
partment of Agnculture Offi-
cials Regarding Transaclions

§3017.400 May 1 enter inte a trans-
action with an excluded or disquali-
fied person?

{a} You as an apeney official may not
enter into a covercd transaction with
an excluded person unless vou obtain
an exception under 83017120

(b} You may not enter into any trans-
action with a person who is disqualified
from that transaction. unless you ob-
tain a waiver or exception under the
statute. Executive order, or regulation
that is the basis for the persen’'s dis-
qualification.

§3017.405 May I enter into a covered
transaction with a participant il a
principal of the transaction is ex-
cluded?

As an agency official, vou may not
cnter into a covered transaction with a
participant if you kuuw that a prin-
cipal of the transaction s excluded. un-
less you obtain an cxception under
§3017.120

£3017.410 May I approve a partici-
pant's use of the services of an ex-
cluded person?

Afrer entering into .+ covered trans-
action with a participant. you as an
agency official mav nor approve a par-

ticipant’'s use of an excluded person as
a principal under that transaction. un-
less you obtain an cxception under
§3017.120

185




§3017.415

§3017.415 What must I do if a Federal
agency exciudes the participant or
a principal after I enter into a cov.
ered transaction?

(@) You as an agency official may
continue covered transactions with an
excluded person. or under which an ex-
ciuded person is a principal. i the
transactions were in existence when
the person was exciluded. You are nat
required to continue the transactions.
however. and you may consider termi-
nation., You shouid make a decision
about whether to terminate and the
type of termination action. if any. only
after a thorough review to ensurc that
the action is proper.

{b) You mayv nat renew or extend cov-
ered transactions (other than no-vost
time extensions} with any excluded
person, or under which an excluded per-
son is a principal. unless vou obtain an
exception under §3017.120

§3017.420 May I approve a transaction
with an excluded or disqualilied
person at a lower tier?

If a transaction at a iower tier is sub-
ject to your approval. you as an agency
official may not approve—

(a} A covered transaction with a per-
son who is currently excluded. unless
you obtain .an exceprion under
§30617.120: or

(b} A transaction with a person who
is disqualified from thac transaction.
unless you obtain a waiver or exception
under the statute. Executive order. or
regulation that is the basis for the per-
son’s disqualification.

§3017.425 When do I check to see if a
person is excluded or disqualified?

As an agency official. you must
check to see if a person is excluded or
disqualified before you—

(a) Enter into a primary tier covered
transaction:

(b) Approve a principal in a printary
tier covered transaction:

(c) Approve a lower tier participant if
agency approval of the lower tier par-
ticipant is required, or

(d) Approve a principal in connection
with a lower tier transaction if agency
approval of the principal is required

7 CFR Ch. XXX (1-1-04 Edition}

§3017.430 How do 1 check to see if a
person is excluded or disqualified”

You check to sec if a person is ex-
cluded or disqualified in two wavs

ta) You as an agency official must
check the £PLS when vou take any ac-
tion listed in §3017.425

{h) You must review mformation that
a participant gives Vou. as required by
§3017.335. about its status or the status
of the principals of a transaction.

§3017.435 What must | require of a
primary tier participant?

You as an agency official must re-
gquire each participant in a primary
tier covered transaction to—

{at Complv with subpart C of this
part as a condition of participation in
the transaction; and

{b} Communicate the requirerment to
comply with Subpart C of this part to
persens at the next lower tier with
whom the primarv ticr participant en-
ters into covered transactions

§3017.44¢ What method do 1 use to
communicate those requirements to
participants?

To communicate the requirement,
vou must include a term or condition
in the transaction requiring the par-
ticipants’ compliance with subpart C of
this part and requiring them to include
@ similar termy or condition in their
lower-tier covered transactions.

168 FR BB565. Nov. 26. 2003)

§3017.445 What action may I take if a
primary tier participant knowingly
does business with an excluded or
disqualified person?

If a participant knowingly does busi-
ness with an exciuded or disqualificd
person, you as an agency officia! may
refer the matter for suspension and de-
barment consideration. You may also
disallow costs. annul or terminate the
transaction. issue a stop work order, or
take any other appropriatc remedy.

§3017.450 What action may I take if a
primary tier participant fails to dis-
close the information required
under §3017.3357

If you as an agency official deter-
mine that a participant failed to dis-
close information. as required by
§3017.333. at the time it entered into a
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covered transaction with
may—

{a) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
action: or

{b} Pursue any other availabie rem-
edies. including suspension and debar-

ment.

§3017.455 What may I do if a lower
tier participant fails to disclose the
information required under
§3017.355 to the next higher tier?

If you as an agency official deter-
mine that a lower tier participant
failed to disclose information. as re-
quired by §3017.355. at the time it en-
tered into a covered transaction with a
participant at the next higher tier. you
may pursue anv remedies available to
you. inciuding the initiation of a sus-
pension or debarment action.

vou. vou

Subpart E—Excluded Parties List
System

§3017.500 What is the purpose of the

Excluded Parties List System
(EPLS)?
The EPLS is a widely available

source of the most current information
about persons who are excluded or dis-
qualified from covered transactions.

§3017.505 Who uses the EPLS?

(a) Federal agency officials use the
EPLS to determine whether to enter
into a transaction with a person. as re-
quired under §3017.430.

(b} Participants also may. but are
not required to, use the EPLS to deter-
mine if—

(1) Principals of their transactions
are excluded or disqualified. as re-
quired under §3017.320; or

{2) Persons with whom they are en-
tering into covered transactions at the
next lower ticr arc excluded or dis-
qualificd.

(c) The EPLS is available to the gen-
eral public.

§3017.510 Who maintains the EPL5?

In accordance wirh the OMB guide-
lines. the Gencral Svrvices Administra-
tion (GSA) maintains the EPLS When
a Federal agency takes an action to ex-
clude a person under the nonprocure-

§3017.520

ment  or -procurement debarment  and
suspension svsten:. the agency enters
the information about the excluded
person tnte the EPLS.

§3017.515 What specific infermation is
in the EPLS?

la) At a
cates—

{I) The full name (where availablc)
and address of each exciuded or dis-
qualified person. in alphabetical order.
with cross references if more than one
name is involved in a singte action.

{2} The tyvpe of action;

{3} The causc for the action:

{4) The scope of the action:

(3} Any termination date for the ac-
tion;

(6) The agency and name and tele-
phone number of the agency point of
contact for the action. and

{7} The Dun and Bradstreet Number
(DUNS). or other similar code approved
by the GSA. of the cexcluded or i
gualified person. if available.

{b)(1} The database for the EPLS in-
cludes a field for the Taxpaver ldenti-
fication Number (TIN} {the social secu-
rity number (SSN) for an individual) of
an excluded or disqualified person.

(2) Agencies disclose the SSN of an
individual to verify the identity of an
individual. only if permitted under the
Privacy Act of 1974 and. if appropriatec.
the Computer Matching and Privacy
Protection Act of 1988, as codified in 5
LU.5.C. 552(a).

§3017.520 Who piaces the information
into the EPLS?

Federal officials who take actions to
exclude persons under this part or offi-
cials who are responsible for identi-
fying disqualificd persons must enter
the following information about those
persons into the EPLS: :

(a) Information
§3017.515(a);

(b) The Taxpaver ldentification Num-
ber (TIN) of the excluded or disquali-
fied person. including the social sccu-
rity number (SSN' for an individual. if
the number i ooailable and may be
disclosed under o w,

{c) Informaticr, about an excluded or
disqualified person, generally within
five working davs, after—

{1} Taking an exclusion action:

minimum. the EPLS indi-

required by
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{2) Modifving or rescinding an exclu-
sion action:

{3) Finding that a person is disyuali-
fied: or

(4) Finding that there has been a
change in the status of a person who is
listed as disqualified.

§3017.525 Whom do I ask if 1 have
guestions about a person in the
EPLS?

If vou have questions about a person
in the EPLS. ask the point of contact
for the Federal agency that placed the
person’s name into the £PLS You mav
find the agency point of contact from
the EPLS.

§3017.530 Where can 1 find the EPLS?

() You may access the EPLS threugh
the Internet. currencly at  frep s
epls.arnet.gov.

(b) As of November 26. 2603, vou mav
also subscribe to a printed version
However. we anticipate discontimuing
the printed version. Until it ;s discon.
tinued, you may obtain the printed

7 CFR Ch. XXX (1-1-04 Edmon)

version by purchasing a vearlv sub-
scription from the Superintendent of
Documents, U.S Government Printing
Office. Washington, DC 20402, or by
calling the Government Printing Office
Inquiry and Order Desk at (202) 783-
3238

Subpan F—General Principles Re-
lating to Suspension and De-
barment Actions

§3017.600 How do suspension and de-
barment actions start?

When we receive information from
any source concerning a cause for sus-
pension or debarment. we will prompt-
Iv report and investigate it Ve refer
the question of whether to suspend or
debar you to aur suspending or debar-
ring official for consideration. if appro-
priate
§3017.605 How does suspension dilfer

from debarment?

Suspension differs from debarment in
that—

A suspenoing offical . . .

A deparmng offkual

(2} Impases suspension as a lemporary S1alUs ol neagibuty 10¢ |
procursment  8nd nonprocurement trANsacuons  pending -

compleuon of BN Nvestgaton of lepal Proceedings
{0) Mugt— ...

{1) Have soeguale svicence that thare may be 3 cause for de- -

barment of a parson; ang,

{2} Conciude that immediate aclion 1s necessary |0 DTOIEC! tNg |

Federal imaresy

Imooses deparment lor 3 speafied penad as a Tmal gelemmina-

bON that a person 15 nol presenily responsibie

fMusl conaude. based on a preponderance of ihe suvdenca,

thal the person has engaged i conducl that warran(s gebar-
ment

{t) Usudliy rmposes the suspension firsl, and then promotly no- | Imposes debarmment after grving the responoent nouce of the

vfies the suspenden parson, gnang the person an opooAUNly i

ta contast the suspens:ion and have it Iified

acvon and an oEPOMunity 10 CONIES! NG IMOPOSed debar:
mant

§3017.610 What procedures does the
Department of Agriculture use in
suspension and debarment actions?

In deciding whether to suspend or
debar you, we handle the actions as in-
formally as practicable, consistent
with principles of fundamental fair.
ness.

(a} For suspension actions. we use
the procedures in this subpart and sub-
part G of this part.

{b} For debarment actions, we use the
procedures in this subpart and subpart
H of this part.

§3017.615 How does the Department of
Agriculture notify a person of a sus-
pension or debarment action?

(a) The suspending or debarring offi-
cial sends a written notice to the last
known street address. facsimile num-
ber, or e-matl address of—

{1} You or your identified counsel. or

{2} Your agent for service of process.
or any of vour partners. officers. direc-
1Ors. OWnNers, or joint venturers

{b) The notice is effective if sent to
any of these persons.
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§3017.620 Do Federal agencies coordi-
nate suspension and debarment ac-
tions?

Yes. when more than one Federal
agency has an interest in a suspension
or debarment. the agencies mav con-
sider designating one agencyv as thce
lead agency for making the decision
Agencies are encouraped to establish
methods and procedures for coordi-
nating their suspension and debarment
actions.

§3017.623 What is the scope of a sus-
pension or debarment?

If you are suspended or debarred. the
suspension or debarment is effective as
follows:

(a) Your suspension or debarment
constitutes suspension or debarment of
all of your divisions and other organi-
zational elements from ali covered
transactions. unless the suspension or
debarment decision is limited—

(1) By its terms to ome or more spe-
cifically identified individuals. divi-
sions. or other organizational ele-
ments, or

{2} To specific types of transactions.

{b} Any affiliate of a participant may
be included in a suspension or debar-
ment action if the suspending or debar-
ring official— | ‘

(1) Officially names the affiliate in
the notice: and

{2} Gives the affiliate an opportunity
to contest the action.

§3017.630 May the Department of Ag-
riculture impute conduct of one
person to another?

For purposes of actions taken under
this rule. we may impute conduct as
follows:

ta) Conduct imputed from an individual
to an organization. We may impute the
fraudulent. criminal, or other improper
conduct of any officer, director. share-
holder. partner. employee, or other in-
dividual associated with an organiza-
tion. to that organization when the im-
proper conduct occurred in connection
with the individual's performance of
duties for or on behalf of that organiza-
tion. or with the organization's knowl-
edpe. approval or acquiescernce The or-
ganization’s acceptance of t:. henefits

§3017.6435

derived trom the conduct s evidence of
knowledge. approval or acguivscence

16} Conduct imputed from it orgamizir
ton fo an mdividual. or berween gndid-
uals. We may impute the frauduicnt.
criminal. or other improper conduct of
any organizatton 1o an individual. or
from one individual to another indi-
vidual. if the individual o whom the
improper conduct s imputed either
participated in. had knowledge of. or
reason to know of the improper con-
duct

(c) Conduct imputed from one organiza-
tionn to anorher orgamization We. mav
impute the fraudulent, criminal. or
other improper conduct of one orpani-
zation to another organization when
the improper conduct occurred in con-
nection with a partnership. joint ven-
ture. joint application. association or
similar arrangement, ar when the orpa-
nization to whom the improper conduct
is imputed has the power tou direct.
manage. control or influence the ac-
tivities of the organization responsible
for the improper conduct Acceptance
of the benefits derived frem the con-
duct is evidence of knowledge. approval
or acquiescence.

§3017.635 May the Department of Ag-
riculture settle a debarment or sus-
pension action?

Yes. we may settie a debarment or
suspension action at any time if it is in
the best interest of the Federal Gov-
ernment.

§3017.640 May a settlement include a
voluntary exclusion?

Yes. if we enter into a scttlement
with vou in which you agree to be ¢x-
ciuded. it is called a voluntary excliu-
sion and has governmentwide effect.

§3017.645 Do other Federal agencies
know if the Department of Agri-
cuilture agrees to a voluntary exclu-
sion?

ta} Yes, we enter information regard-
ing o voluntary exclusion into the

EPLS

(b) Also. any agency or person may

contact us to find out the details of a

voluntary exclusion.
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§3017.620 Do Federal agencies coordi-
nate suspension and debarment ac-
tions?

Yes. when mare than one Federal
agency has an interest in a suspension
or debarment. the agencies may con-
sider designating one agency as the
lead agency for making the decision
Agencies are encouraged to establish
methods and procedures for coordi-
nating their suspension and debarment
actions.

§3017.625 What is the scope of a sus-
pension or debarment?

If you are suspended or debarred. the
suspension or debarment is efiective as
follows:

{a) Your suspension or debarment
constitutes suspension or debarment of
all of vour divisions and other organi-
zational elements from all covered
transacrions. unless the suspension or
debarment decision is limited—

(1) By its terms to ane or more spe-
cifically  identified individuals. divi-
sfons, or other organizational ele-
ments: or

(2} To specific types of transactions

{b} Any affiliate of a participant may
be included in a suspension or debar-
ment action if the suspending or debar-
ring official—

A1) Officially names the affiliate in
the notice: and

(2) Gives the affiliate an opportunity
to contest the action.

§3017.630 May the Department of Ag-
riculture impute conduct of one
person to another?

For purposes of actions taken under
this ruic. we may impute conduct as
follows:

(a) Conduct imputed from an individual
to an orgamization. We may imputc the
fraudulent, criminal. or other improper
conduct of any officer. director, share-
holder. partner. emplovee. or other in-
dividual associated with an organiza-
tion, to that organization when the im-
proper conduct occurred in connection
with the individual's performance of
duties for or on behalf of that organiza-
tion. or with the organization’'s knowl-
edge, approval or acquiescence. The or-
ganization’s acceptance of the benefits

§ 3017.645

derived from the conduct 15 evaidence o
knowledge, approval or acquiescence

by Conduct imputed from an orgamza.
tion to an mmdividual, or betweernr din -
uals We mav impute the fraudulent.
criminal. or other improper conduct of
any organizatien to an individual. or
from one individual to another indi-
vidual. if the individual to whom the
improper conduct is imputed cither
participated in. had knowledge of or
reason to know of the improper con.
duct

(c) Conduct imputed from one organiza-
ion 1o another organization. We ma
impute the fraudulent. criminal o
other improper condect of one organ:-
zanien to another orgamization when
the improper conduct occurred in con.
nection with a partnership. joint ven-
ture joint application. association or
sumilar arrangement. or when the orpa-
nization to whom the improper conduct
is amputed has the power to direcr.
manage. contro! or influence the ac-
tivities of the organmization responsibic
for thc 1mproper conduct. Acceptance
of the benefits derived from the con-
duct is evidence of knowledge, approval
or acquiescence,

§3017.635 May the Department of Ag.
riculture settle a debarment or sus-
pension action?

Yes. we may settle a debarment or
suspension action at any time il it is in
the best interest of the Federal! Gov.
ernment ’

§3017.640 Mav a settiement include a
voluntary exclusion?

Yes. if we enter into a settiement
with vou in which you agree to be ox-
cluded. it is called a voluntary exclu-
sion and has povernmentwide effect.

§3017645 Do other Federal agencies
know if the Department of Agri
culture agrees to a voluntary exclu-
sion?

fa) ¥Yes. we enter information regard-
inp a voluntary exclusion into the

EPLS.

{b) Alsu. anv agency or person may

contact us to find out the details of a

voiuntary exclusion
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§3017.700

Subpart G—Suspension

§3017.700 When wmay the suspending
official issue a suspension?

Suspension is a serious action. Using
the procedures of this subpart and sub-
part F of this part, the suspending offi-
cial may impose suspension only when
that official determines that—

(a) There exists an ind -1ment for. or
other adequate evidence - suspect. an
offense listed under §3017.500(a). or

(b} There exists adequate evidence to
suspect any other cause for debarment
listed under §3017-800¢b} through (d):
and

(c} Immediate action is necessary to
protect the public interest.

§3017.705 What does the suspending
official consider in issuing a sus-
pension?

{a* in determining the adequacyv of

the « -znence to support the suspension.
the . .pending official considers how
mu-. nformation is available. how

creciute it is given the circumstances.
whether or not important allegations
are correborated. and what inferences
can reasonably be drawn as a result
During this assessment. the suspending
official may examine the basic docu-
ments, including grants. cooperative
agreements. loan authorizations. con-
tracts. and other relevant documents.

{b) An indictment. conviction, civil
Jjudgment, or other official findings by
Federal, State. or local bodies that de-
termine factual andior sepal matters.
constitutes adequate eviwoence for pur-
poses of suspension actions,

(¢} In deciding whether immediate
action is needed to protect the public
interest, the suspending officiai has
wide discretion For example. the sus-
pending official may infer the necces-
sity for immediate action to protect
the public interest cither from the na-
ture of the circumstances giving risc to
a cause for suspension or from paten-
tial business relationships or involve-
ment with a program of thc Federal
Government.

§3017.710 When does a
take effect?
A suspension is cffective when the
suspending official signs the decision
to suspend.

suspension

I35
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§3017.715 What notice does the sus
pending elMicial give me if ! am sus
pended?

After deciding to suspend vou. the -
suspending official promiptly sends vou
a Notice of Suspension advising vou—

(a) That vou have bren suspended.

(b) That souur suspension is based
on—

{1’ An indictment:

{2) A convicrion.

{3) Other adequate evidence that vou
have commutted irregularities which
seriousty reflect on the propricty of
further Federal Gowvermwnent dealings
with vou: ot

(4) Conduct of another person that
has been imputed to vou. or vour affili-
ation with o suspended or debarred per-
son;

() Of any other irregularities in
terms sufficient to put vou on notice
without disclosing the Federal Govern-
ment s evidence;

(d) OF the causc(s) upon which we re-
lied under §3017.700 for imposing sus-
pension;

{e} That vour suspension is for a tem-
perary penwd pending the completion
of an investipgation or resulting legal or
debarment procecdings:

(f} Of the applicable provisions of this
subpart, Subpart F of this part. and
any other Department of Agriculture
protedurcs poverning suspension deci-
sion making. and

(g} Of the governmentwide effect of
your suspension from procurement and
nonprocurement programs and activi-
ties.

§3017.720 Hew may I contest a suspen-
sion?

If vou as & respondent wish to con-
test a suspension. you Or your rep-
resentative must provide the sus-
pending official with information in
opposition to the suspension. You may
do this orallv or in writing. but anv in-
formation provided orally that you
consider important must also be sub-
mitted in writing for the official
record

'§3017.725 How much time do | have to

contest 2 suspension?

(a) As a respondent you or your rep-
resentative must cither send. or make
rangemcnts to appear and present, the
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information and argument to the sus-
pending official within 30 dawvs after
vou receive the Notice aof Suspension

(b) We consider the notice to be re-
ceived by vou—

(1) When delivered. if we mail the no-
tice to the last known street address.
or five davs after we send it if the let-
ter is undeliverable;

{2) When sent. if we send the notice
by facsimile ar five davs after we send
it if the facsimile is undeliverable: or

(3) When delivered, if we send the no-
tice by e-mail or five davs after we
send it if the e-mail is undeliverable.

§3017.730 What information must I
frovide to the suspending official if
contest a suspension?

(a) In addition te any information
and argument in opposition. as a re-
spondent your submission to the sus-
pending official must identifv—

{1) Specific facts that contradict the
statements contained in the Notice aof
Suspension. A general denial is insuffi-
cient to raise a genuine dispute over
facts material to the suspension:

(2} All existing. proposed. or prior ex-
clusions under regutations imple-
menting E.Q. 12548 and all similar ac-
tions taken by Federal. state. or local

agencies, including administrative
agreements that affect only those
agencies:

(3) All criminal and civii proceedings
not inciuded in the Notice of Suspen-
sion that grew out of facts relevant to
the cause(s) stated in the notice; and

{4} All of your affiliates.

{b} If you fail to disclose this infor-
mation, or provide false information.
the Department of Agriculture may
seek further criminal, civil or adminis-
trative action against vou. as appro-
priate.

§3017.735 Under what conditions do }
get an additional epportunity to
challenge the facts on which the
suspension is based?

(a) You as a respondent will not have
an additional opportunity to challenge
the faces if the suspending official de-
termines that—

{1} Your suspension is based upon an
indictment. conviction. civil judgment,
or other finding by a Federal, State. or
local body for which an opportunity to
contest the facts was provided:

§3017.745

{21 Your presecntation in opposttion
contains only peneral demals to infos-
mation contained in the Notice of Sus-
pension:

(3} The a1ssues raised in vour presen-
tation in opposition to the suspension
are not factual in nature. ofF are not
material te the suspending officials
initial decision to suspend. or the offi-
cial’s decision whether 1o continue the
suspension: or

(4) On the basis of advice from the
Department of Justice. an office of the
United States Attorney, a State attor-
ney general's office. or a State or local
prosccutor’s office. that substantial in-
terests of the government 1n pending or
contemplated icgpal proceedings based
on the same facts as the suspension
would be prejudiced by conducting
fact-finding

(b)) You will have an opportunity to
challenge the facts il the suspending
official determines that—

(1) The conditions in paragraph {a) of
this section do not exist: and

(2) Your presentation in opposition
raises a genuine dispute over facts ma-
terial to the suspension

() If you have an opportunity to
challenge disputed material facts
under this section. the suspending offi-
cial or designee must conduct addi-
tiona! proceedings to resolve those
facts.

§3017.740 Are suspension proceedings
formal?

[a) Suspension proceedings are con-
ducted in a fair and informal manner.
The suspending official may use flexi-
ble procedures to allow you to present
matters in opposition In so doing. the
suspending official is not required to
follow formal rules of evidence or pro-
cedure in creating an official record
upan which the official will base a final
suspension decision.

{b) You as a respondent or vour rep-
resentative must submit any documen-
tary evidence you want the suspending
official to consider

§3017.745 How is
ducted?

(a) If fact-finding is conducted—

{1} You may present witnesses and
other evidence. and confront any wit-
ness presented. and

fact-finding con-
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(2) The fact-finder must prepare writ-
ten findings of fact for the record

(b} A transcribed record of fact-find-
ing proceedings must be made, uniess
you as a respondent and the Depart-
ment of Agriculture agree to waive 1t
in advance. If you want a copy of the
transcribed record. you may purchase
it.

§3017.750 What does the suspending
official consider in deciding wheth-
er to continue or terminate my sus-

-« pension?

(a) The suspending official bases the
decision on all in:c~mation contained
in the official rec > . The record in-
cludes—

(1) All information in support of the
suspending official’s initial decision to
suspend you:

(2) Any further information and argu-
ment presented in support of. or oppo-
sition to. the suspension: and

(3} Any transcribed record of fact-
finding proceedings.

{b) The suspending official mav refer
disputed material facts to another offi-
cial for findings of fact. The suspending
official may reject any resulting find-
ings. in whole or in part. only after
specifically determining them to be ar-
bitrary. capricious, or clearly erro-
neous.

§3017.755 When will I know whether
the suspension is continued or ter-
mi.rlatec:r."'e

The suspending official must make a
written decision whether to continue,

‘modify, or terminate your suspension

within 45 days of clesing the official

record. The official record closes upon
the suspending official’s receipt of final
submissions. information and findings
of fact. if any. The suspending official
may extend that period for good cause.

However, the record will remain open

for the full 30 days. as called for in

§3M7.725. even when vou make a sub-

mission before the 30 days expirc

|68 FR 66544. 66563, Nov. 26. 2003, as amcended
at 68 FR 66365, Nov. 26. 2003)

§3017.760 How long may my suspen-
sion last? -

(a} If legal or debarment proceedings

are initiated at the time of. or during

your suspension. the suspension may

7 CFR Ch. XXX (1-1-04 Edihon)

continue unti! the conclusion of those
proceedings However. if procecdings
are not initiated. a suspension may not
exceed 12 months

{b) The suspending official mav ex-
tend the 12 month limut under para-

- graph (a) of this section for an add:-

tional 6 months if an office of a U5
Assistant Attorney General, U.S At
torney. or other responsible pros-
ecuting official requests an extension
in writing. In no event mav a suspen-
sion exceed 18 months without niti-
ating proceedings under paragraph (al
of this section

{c) The suspending official must no-
tifv: the appropriate officials under
paragraph (b} of this section of an im-
pending termination of a suspension at
least 30 days before the 12 month pe-
riod expires to allow the officials an
opportunity to request an extension

§3017.765 How may | appeal my sus-
pension?

{a) You may {ilc an appeal only after
you have exhausted the option pro-
vided for in §3017.720 to contest the sus-
pension. You must file vour appeal
within 30 days of receiving the decision
required by §3017.755 and your filing
must specify the basis of the appeal.
You must submit vour appeal in writ-
ing to the Hearing Clerk in the Office
of Administrative Law Judges {OALJ).
United States Department of Agri-
culture (USDA). Washington, DC 20250.
The assigned appeals officer may va-
cate the decision of the suspending of-
ficial only if the officer determtnes
that the decision is

(1} Not in accordanue with [aw:

(2} Not based on the applicable stand-
ard of evidence. or

(3} Arbitrary and capricious and an
abuse of discretion.

{b) The appcals officer will base the
decision solely on the admimisirative
record

(c) Within 90 dawvs of the date that
you fite wyour appral with USDA's
OAL) Hearing Clerk. the appcals offi-
cer will give written notification of the
decision to you and to the suspending
official who took the action being ap-
pealed.
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{d} The appeals officer’s decision is
final and is not appealable within
USDA.

168 FR 66565, Nov. 26, 2003]

Subpart H—Debarment

- §3017.8060 What are the causes for de-
’ barment?

We may debar a person for—

{a) Conviction of or civil judgment
for—

{1) Commission of fraud or a criminal
offense in connection with abtaining.
attempting to obtain. or performing a
public or private agreement or ftrans-
action:

{2) Violation of Federal or State anti-
trust statutes. including those pro-
scribing price fixing between competi-
tors. aliocation of customers berween
competitors, and bid rigging:

(3) Commission of embezziement.
theft, forgery. bribery, falsification or
destruction of records. making false
statemernts. Lax evasion. receiving sro-
len property. making false claims. or
obstruction of justice. or

4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects wour present responsi-
bility,

(b} Viclation of the terms of a public
agreement Or transaction so serious as
to affect the integrity of an agency
program. such as—

(1} A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions:

(2} A history of failure to perform or

of unsatisfactory performance of cne or*

more public trans.
actions: or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction:

{c} Any of the fullowing causes

(1) A nonprocurement debarment by
any Federa! agency taken before Qcto-
ber I. 1988. or a procurement debarment
by any Federal agency taken pursuant
to 48 CFR part 9, subpart 9.4. before Au-
gust 25, 1995;

(2) Knowingly doing business with an
ineligible person. except as permitted
under §3017.120;

agreements or

§3017.805

(3) Failure to pav a single substantia!
debt, or a number of outstanding debts
Gncluding disallowed costs and over-
payments. but not ncluding sums owed
the Federal Government under the in-
ternal Revenue Codel owed ta any Fed-
eral agency or mnstrumentality, pro-
vided the debt s uncontested by the
debtor or. if conrested. provided that
the debtor’s legal and administrative
remedies have been exhausted:

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under 3017 640 or of any set-
tlement of a debarment or suspension
action: or ’

(5) Violation of the provisions of the
Drug-Free Workplace Act of 1988 (41
L.S5.C. 701 or

(d) Arny other cause of so serious ar
compelliing a nature that it affects
Vour present responstbility

(e} Notwithstanding paragraph (¢} (1)
of this section. witlnn the Deparcment
of Agriculture a nonprocurement de- .
barment by any Federal agency taken
before March 1. 1989

|68 ¥R 66544, 66561 Nov 26. 2003. as amended
at 68 FR 66565 Nov 26 2003}

§3017.805 What notice does the debar-
ring official give me if 1 am pro-
posed for debarment?

After consideration of the causes in
§3017.800 of this subpart, if the debar-
ring official proposes 1o debar you. the
official sends vou a Notice of Proposed
Debarment. pursuant to §3017.615, ad-
vising vou-—

(a} That the debarring official is con-
sidering debarring vou:

(b} Of the reasons for proposing to
debar you in terms sufficient o put
you on notice of the conduct or trans-
actions upon which the proposed debar-
ment is based:

(c) Of the cause(s) under §3D)7.800
upon which the debarring official relied
for proposing vour debarment;

(d Of the appliable provisions of
this subpart. Subpart F of this part,
and any other Department of Agri-
culture procedures governing debar-
ment; and

(e) Of the governmentwide effect of a
debarment from procurement and non-
procurement programs and.activities
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§3017.810
debarment

§3017.810 When does a
take effect?

A debarment is not effective until
the debarring official issues a decision.
The debarring official does nut issue a
decision until the respondent has had
an oppofrtunity to contest the proposed
debarment.

§3017.815 How may I contest a pro-
posed debarment?

If you as a respondent wish to con-
test a proposed debarment. you or your
representative must provide the debar-
ring official with information in oppo-
sition to the proposed debarment. You
may do this orally or in writing. but
any information provided orally that
you consider important must also be
submicted in writing for the official
record.

§3017.820 How much time do | have 1o
contest a proposed debarment?

{a) As a respondent you or vour rep-
resentative must either send. or make
arrangements to appear and present.
the information and argument to the
debarring official within 30 days after
you receive the Notice of Proposed De-
barment. .

{b} We consider the Notice of Pro-
posed Debarment to be received by
you—

(1) When delivered. if we mail the no-
tice to the last known street address,
or five days after we send it if the let-
ter is undeliverable:

(2) When sent, if we send the notice
by facsimile or five days after we send
it if the facsimile is undeliverablc: or

(3) When delivered. if we send the no-
tice by e-mail or five days after we
send it if the e-mail is undeliverabic

§3017.825 What information must 1
provide to the debarring official if 1
contest a proposed debarment?

(a) in addition to any information
and argument in opposition. a~ a re-
spondent your submission to the debar-
ring official must identify—

(1) Specific facts that contraaict the
statements contained in the Notice of
Proposed Debarment. Include any in-
formation about any of the factors list-
ed in §3017.860. A general denijal is in-
sufficient to raise a genuine dispute
over facts material to the debarment;

7 CFR Ch. XXX {1-1-04 Edition}

(2} All existing. proposed. or prior ex-
clusions under regulations  ample-
menting E.O. 1239 and all similar ac-
tions taken by Federal State. or local

agencies. including administrative
agrecments that affect only  those
agencies:

(3} All criminal and civil proceedings
not included in the Notice of Proposed
Debarment that prew our of faces rel-
evant 1o the ¢ausels! stated in the no-
tice: and

(41 All of vour affiliates

(b) If vou fail to disclose this infor-
mation, or provide false information.
the Department of Agriculture mayv
seek further criminal. civil or adminis-
trative action against vou. as appro-
priate.

§3017.830 Under what conditions do 1
get an additional opportunity 1o
challenge the lacts on which a pro-
posed debarment is based?

(a) You as a respondent will not have
an additional opportunity to challenge
the facts if the debarring official deter-
mines that—

(1) Your debarment 1s based upon a
conviction or civil judgment:

(2) Your presentation in opposition
contains only general denials to infor-
mation contained in the Notice of Pro-
posed Debarment: or

(3} The issues raised in your presen-
tation in opposition to the proposed de-
barment arc not factual in nature, or
are not material to the debarring offi-
cial’s decision whether to debar.

(b} You will have an additional op-
portunity to challenge the facts if the
debarring official determines that—

(1) The conditions in paragraph (a) of
this section do not exist: and

(2) Your presentatjon in opposition
raises a genuine dispute over facts ma-
terial to the proposcd debarment.

{c} If you have an opportunity to
challenge disputed wmaterial facts
under this section. the debarring offi-
cial or designee must conduct addi-
tional proceedinps to resolve those
facts.

§3017.835 Are debarment proceedings
formal?

{a} Debarment proccedings are con-

ducted in a fair and informal manner.

The debarring official may use flexible
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procedures to allow you as a respond-
ent to present matters in opposition in
so doing. the debarring official 15 not
required to follow formal rules of evi-
dence or procedure in creating an offi-
cial record upon which the official will
base the decision whether to debar

(b} You or your representative must
submit any documentacy evidence vau
want the debarring official 1o consider

§3017.840 How is
ducted?

(a} 1f fact-finding is conducred—

(1) You may present witnesses and
other evidence. and confront any wit-
ness presented; and

{2) The fact-finder must prepare writ-
ten findings of fact for the record

(b) A transcribed record of fact-find-
ing proceedings must be made. unless
vou as a respondent and the Depart-
ment of Agricuiture agree to waive it
in advance. If you want a cupyv of the
transcribed record. you mav purchase
it.

fact-finding con-

§3017.845 What does the debarring of-
ficial consider in deciding whether
to debar me? .

ta} The debarring official max debar
you for any of the causes in §3017.800
However. the official need not debar
vou even if a cause for debarment ex-
ists. The official may consider the seri-
ousness of your acts or omissjons and
the mitigating or aggravating factors
set forth at §3017.860.

(b} The debarring official bases the
decision on all information contained
in the official record. The record in-
cludes—

(1) All information in suppert of the
debarring official’'s proposwd  debar.
ment:

{2) Any further information and arpu-
ment presented in support ol. or in op-
position to. the proposed deborment:
and

(3) Any transcribed record ol
finding proceedings.

(c) The debarring official mav refer
disputed material facts to anuther offy.
cial for findings of fact. The debarring
official may reject any resultant find-
ings., in whole or in part. only after
specifically determining them to be ar-
bitrary. capricious, or cleariy crro-
neous

lact-

§3017.860

§3017.850 What is the standard of
proofl in a debarment action”

la) In anv debarment action, we must
establish the cause for debarment by a
preponderance of the evidence

(b} If the proposed debarment s
based upon a conviction or civil Judg-
ment. the standard of proof 1s met

§3017.855 Who has the burden of proof
in a debarment action?

{a} We have the burden to prove that
a cause for debarinent cxists.

{b) Once a cause for debarment is es-
tablished. vou as a respondent have the
burden of demonstrating to the satis-
faction ©f the debarring official that
vou are presently responsible and that
debarment 1s not necessary

§3017.860 What faciors mayv influence
the debarring official’s decision?

This section lists the mitigating and
aggravating factors that the debarrning
official may consider in determining
whether to debar you and the length of
vour debarment period The debarring
official mayv consider other facrors if
appropriate in light of the cir-
cumstances of a particular case. The
existence or nonexistence of any fac-
tor, such as one of those set forth in
this section. is not necessarily deter-
minative of wyour present responsi-
bility. In making a debarment deci-
sion. the debarring official may con-
sider the following factors:

(a) The actual or potential harm or
impact that results or may result from
the wrongdoing

(b} The frequency of incidents and/or
duration of the wrongdoing.

(c) Whether there is a pattern or
prior historyv of wrongdoing. For exam-
ple. if you have been found by another
Federal agency or a State agency to
have enpgaged in wrongdoing similar to
that found in the debarment action,
the existence of this fact may be used
by the debarring official in deter-
mining that you have a pattern or
prior history of wrongdoing

(d) Whether vou are or have been ex-
cluded or disqualified by an agency of
the Federal Government or have not
been allowed to participate in State or
local contracts or assistance agree-
ments on a basis of conduct similar to
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one or more of the causes for debar-
ment specified in this part.

(e) Whether you have entered into an
administrative agreement with a Fed-
eral agency or a State or local govern-
ment that is not governmentiwide but
is based on conduct similar to one or
more of the causes for debarment spec-
ified in this part.

(f) Whether and to what cxtent vou
planned, initiated. or carried out the
wrongdoing.

(g) Whether you have accepted re-
sponsibility for the wrongdeing and
recognize the seriousness of the mis-
conduct that led to the cause for debar-
ment. .

{h] Whether you have paid or agreed
to pay all criminal. civil and adm:nis-
trative liabilities for the improper ac-
tivity. including any investigative or
administrative costs incurred by the
government. and have made or agreed
to make full restitution. .

(i} Whether you have cooperated fulls
with the government agencies during
the investigation and any court or ad-
ministrative action. In determining the
extent of cooperation, the debarring of-
ficial may consider when the coopcra-
tion began and whether vou disclosed
all pertinent information known to
you.

(i) Whether the wrongdoing was per-
vasive within your organization.

(k) The kind of positions heid by the
individuals involved in the wrongdoing

{I) Whether your organization took
appropriate cerrective action or reme-
dia] measures, such as establishing ech-
ics training and implementing pro-
grams to prevent recurrence

(m} Whether your principais toler-
ated the offense.

{n) Whether you brought the activity
cited as a basis for the debarment tou
the attention of the appropriate gov-
ernment agency in a timely manner

(o) Whether vou have fully inves-
tigated the circumstances surrounding
the cause for debarment and. if so.
made the resutt of the investigation
available to the debarring official

{(p) Whether vou had effective stand-
ards of conduct and. internal contrei
systems in place at the time the ques-
tioned conduct occurred.

(q) Whether you have taken appro-
priate disciplhinary action against the

7 CFR Ch. XXX (1-1-04 Ecmion)

individuals responsible for the activits
which constitutes the cause for debar-
ment.

{r) Whether vou have had adeguate
time to eliminate the circumstances
within vour orpanization that ied to
the cause for the debarment

(s} Other factors that are appropriate
ta the circumstances of a particular
case.

§3017.865 How long may my debar-
ment last?

(a) If the debarring official decides to
debar vou. vour period of debarment
will be based o~ the seriousness of the
cause(s) upon whnich your debarment is
based. Generally. debarment should not
exceed three vears. However. if cir-
cumstances warrant. the debarring of-
ficial may impose a longer period of de-
barment.

(b} In determining the period of de-
barment. the debarring official mav
consider the factors in §3017 860 1f a
suspension has preceded vour debar-
ment. the debarring official must con-
sider the time vou were suspended

(c) If the debarment is for a violation
of the provisions of the Drug-Free
Woerkplace Act of 1988. your period of
debarment may not exceed five vears.

§3017.870 When do I know if the de-
barring official debars me?

(a} The debarring official must make
a written decision whether to debar
within 45 days of ciosing the official
record. The official record closcs upun
the debarring aofficial’s receipt of final
submissions. information and findings
of fact. if anv. The debarring official
may extend that period for good cause
However. the record will remain open
for the full 30 days. as called for in
§3017.820. even when vou makce a sub-
mission before the 30 days expirc

{b} The debarring official sends vou
written notice. pursuant to $3017.615
that the official decided, either—

(1) Not to debar you: or

(2) To debar you. In this event. the
notice:

{i} Refers to the Notice of Froposed
Debarment: '

{(it) Specifies the reasons for vour de-
barment:

i96




Office of Chief Financial Officer, USDA

(iii) States the period of vour debar-
ment. ncluding the effective dates.
and

{iv) Advises vou that your debarment
is effective for covered transactions
and contracts that are subject to the
Federat Acquisition Regulation {48
CFR chapter 1. throughout the execu-
tive branch of the Federal Government
unless an agency head or an authorized
designee grants an exception.

{68 FR 66541 66563. Nov. 2G. 2003. as amended
at (8 FR 66363, Nov . 25, 2003)

§3017.875 May I ask the debarring of-
ficial to reconsider a decision to
debar me?

Yes, as a debarred person vou may
ask the debarring official to reconsider
the debarment decision or to reduce
the time period or scope of the debar-
ment. However. you must put vour re-
quest in writing and support it with
documentation.

§3017.880 What factors may influence
the debarring official during recon-
sideration?

The debarring official may reduce or
terminate your debarrment based on—

(a) Newly discovered material evi-
dence:

(b) A reversal of the conviction or
civil judgrment upon which your debar-
ment was based:;

(c} A bona fide change in ownership
or management;

(d) Elimination of other causes for
which the debarment was imposed: or

{e) Other reasons the debarring offi-
cial finds appropriate.

§3017.885 May the debarring official
extend a debarment?

{a) Yes. the debarring official may
extend a debarment for an additional
period. if that official derermines that
an extension is necessary to protect
the public interest.

{b) However. the debarring official
may nol extend a debarment solely on
the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based.

{c) If the debarring official decides
that a debarment for an additional pe-
riod is necessary, the debarring official
must follow the applicable procedures

§3017.505

in this subpart. and subpare F oof thas
part to extend the debarment

§3017.890 How may I appeal my de
barment?

(al You mav file an appeal anlv attes
vou have exhausted the option pro-
vided for in §3017 815 to contest the de-
barment  You muost file vour appead
within 30 days of receiving the decision
required by §3H7T 870 and vour filing
must specifv the basis of the appral
You must submit vour appeal in writ-
ing to the Hearing Clerk in the Office
of Administrative Law Judges (OALJ}
United States Department of  Agin.
culture (USDA}Y, Washington. IDC 20230
The assigned appeals officer mayv va-
cate the decision of the debarring offi.
cial only if the officer determunes that
the decision is:

(1) Not in accordance with law:

{2} Not bascd on the applicable stand-
ard of evidence: or

{3) Arbitrary and capricious and an
abuse of discretion

(b} The appeals officer will base the
decision solely on the administrative
record.

(¢} Within 90 days of the date thart
you file your appeal with WUSDA's
OALJ Hearing Clerk. the appeals offi-
cer will give written notification of the
decision to you and to the debarring of-
ficial who took the action being ap-
pealed. .

(d) The appeals officer's decision is
final and is not appealable within
USDA.

168 FR 6365 Nov. 26. 2003]

Subpart I—Definitions

§3017.900 Adequate evidence.

Adequate evidence means information
sufficient to support the reasonable be-
lief that a particuiar act or omisston
has occurred

§3017.905 Affiliate.

Persons arc affiliates of each other if.
directly or indirectly. either one con-
trols or has the power to control the
other or a third person controls or has
the power to control both The ways we
use to determine control include. but
are not limited to—
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(iii} States the period of vour debar-
ment. including the effective dates:
arwd :

{iv) Advises vou that vour debarment
is effective for covered transactions
and contracts that are subject to the
Federal Acquisition Regulation [48
CFR chapter 1). throughout the execu-
tive branch of the Federal Government
unless an agency head or an authorized
designee grants an exception.

{68 FR 66544, 65563, Nov. 26. 2003, as amended
at 68 FR 66363, Nov. 26. 2003]

§3017.875 May 1 ask the debarring of-
ficial to reconsider a decision to
debar me?

Yes. as a debarred person you may
ask the debarring official to reconsider
the debarment decision or to reduce
the time period or scope of the debar-
ment. However. you must put vour re-
guest in writing and support it with
documentation.

§3017.880 What factors may influence
the debarring official during recon-
sideration?

The debarring official may reduce or
terminate vour debarment based on—

{2} Newly discovered material evi-
dence:

(b) A reversal of the conviction or
civil judgment upen which your debar-
ment was based:. - :

(c} A bona fide change in ownership
or management:

(d} Elimination of other causes for
which the debarment was imposed: or

(e) Other reasons the debarring offi-
cial finds appropriate.

§3017.885 May the debarring official
extend a debarment?

{a) Yes, the debarring official may
extend a debarment for an additional
period. if that official determines that
an extension is necessary to protect
the public interest.

(b} However, the debarring official
may not extend a debarment solety on
the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based.

{c} If the debarring official decides
that a debarment for an additional pe-
riod is necessary. the debarring official
must follow the applicable procedures

§3017.905

in this subpart. and subpart ¥ of this
part. to extend the debarment

§3017.890 How may 1 appeal my de-
barment?

ta) You mav file an appeal only after
vou have coxhausted the option pro-
vided for in §3017.815 to contest the de-
barment You muost file vour appeal
within 30 days of receiving the decision
required by §3017.870 and vour filing
must specify the basis of the appeal
You must submit vour appeal in writ-
ing to the Hearing Clerk in the Office
of Administrative Law Judges (OALJ),
United States Department of Agri.
culture (USDA}Y. Washington. DC 20250
The assigned appeals officer may va-
cate the decision of the debarring offi-
cial only if the officer determines that
the decision is:

{3) Nor in accordance with law:

(2) Not based on the applicable stand-
ard of evidence: or

(3} Arbitrary and capricious and a1
abusc of discretion. -

(b} The appeals officer will base the
decision solely on the administrative
record.

() Within 90 dayvs of the date that
vou file wour appeal with USDA's
OALJ Hearing Clerk, the appeals offi-
cer will give written notification of the
decision to vou and to the debarring of-

ficial who took the action being ap-

peaied.

(d) The appeals officer's decision is
final and is not appealable within
UsDa.

168 FR 66565. Nov. 26, 2003)

Subpart i—Definitions

§3017.900 Adequate evidence.

Adequate cvidence means information
sufficient to support the reasonable be-
lief that a particular act or omission
has occurred

§3017.905 Affiliate.

Persons are affifiates of each ocher if.
directly or indirectly. either one con.
trols or has the power to coentrol the
other or a third persan controls or has
the power to control both. The ways we
use to determine control include. but
arc not limited to—
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§3017.910

(a) Interlocking management or own-
ership.

b} ldentity of interests among fam-
ily members.

{c) Shared facilities and equipment

{d} Commaon use of emplovees: or

{e) A business entity which has been
organized following the exclusicn of a
person which has the same or similar
management. ownership., or principal
employees as the excluded person.

§3017.910 Agency.

Agency means any United States ex-
ecutive department. military depart-
ment, defense agency. or any other
agency of the executive branch. Other
agencies of the Federal government are
not considered “agencies’ for the pur-
poses of this part unless they issue reg-
ulations adopting the governmentwide
Debarment and Suspension  svstem
under Executive orders 12349 and 12689.

§3017.915 Agent or representative.

Agent or representative Means anv per-
son who acts on behalf of. or who is au-
thorized to commit. a participant in a
covered transaction,

§3017.920 Civil judgment.

Civil judgment means the disposition
of a civil action by any court of com-
petent jurisdiction. whether by verdict.
decision. settlement. stipulation, other
disposition which creates a civil liabil-
ity for the complained of wrongiul
acts. or a final determination of liabil-
ity under the Program Fraud Civil
Remedies Act of 1988 (31 U.S.C. 3801-
3812).

§3017.925 Conviction.

Conviction means-—

ta} A judgment or any other deter-
mination of guilt of a criminal offense
by any court of competent jurisdiction,
whether entered upon a verdict or plea.
inciuding a plea of noio contendere; or

(b} Anv other resolution that is the
functional equivalent of a judgment,
including probation before judgment
and deferred prosecution. A disposition
without the participation of the court
is the functional equivalent of a judg-
ment only if it includes an admission
of guilt.

7 CFR Ch. XXX (1-1-04 Edinan)

§3017.830 Debarment.

Debarment means an action taken by
a debarning official under subpart H of
this part to exclude a person from par-
ticipating in covered transactions and
transactions covered under the Federal
Acquisition Regulation (48 CFR chap-
ter 1} A person 5o excluded is deboried

§3017.935 Debarring official.

ta) Debarring official means an agency
official who is authorized to impose de-
barment A debarring official is -
ther—

{1) The agency head. or

{2} An official desipnated bwv the
agency head

(b} The head of an organizational
unit within the Department of Agui
culture {e.g, Administrator. Food and
Nutrition Scrvice), who has been dele-
gated authority in part 2 of this titie
te carry out a covered rransaction. s
deicpated authority to act as the de.
barring official in connection with such
transaction This authornity o act as o
debarring official may not be redele
gated below the head of the organiza-
tional unit, except that, in the casc of
the Forest Service. the Chief may re-
delegate the authority to act as a de-
barring official to the Deputy Chief or
an Associate Deputy Chief for the Na-
tional Forest System.

|68 FR 656544, 66563, Nov. 26. 2003, as amened
at 68 FR 66565 Nov. 26. 2003)

§3017.840 Disqualified.

Disqualified means that a person is
prohibited from participating in speci-
fied Federal procurement or non-
procurement transactions as required
under a statute, Executive order {other
than Executive Orders 1254% and 12689
or other authority. Examples of dis-
gqualifications include persons prohib-
ited under— -

(in The Davis-Bacon Act (40 U.S.C
2761a) )

(k) The equal employment oppo-
tunity acts and Executive orders. or

(¢] The Clean Air Act (42 U.S.C. 7606).
Clean Water Arct (33 US.C. 1368) and
Exccutive QOrder 11738 (3 CFR. 1973

Comp.. p 799)

'§3017.945 Excluded or exclusion.

Excluded or exclusion means—
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(a} That a person or commodity is
prohibited from being a participant in
covered transactions. whether the per-
son has been suspended: debarred. pro-
posed for debarment under 48 CFR part
9. subpart 9.4: voluntarily excluded. or

(b) The act of excluding a person.

§3017.950 Excluded Parties List Sys-
rem

Excluded Parties List Svystem (EPLS)
means the list maintained and dissemi-
nated by the General Services Adminis-
tration (GSA) containing the names
and other information about persons
who are ineligible. The EPLS system
includes the printed version entitled,
“List of Parties Excluded or Disquali-
fied from Federal Procurement and
Nonprocurement Programs,”” so long as
published.

§3017.955 Indicument.

Indictmenr means an indictment for a
criminal offense. A presentment. infor-
mation. or other filing by a competent
authority charging a crimina! offensc
shall be given the same effect as an in-
dictrnent.

§3017.960 Ineligible or ineligibility.

Ineligible or ineligibility means that a
person or commodity is prohibited
from covered transactions becaus. of
an exclusion or disqualification.

§3017.965 Legal proceedings.

Legal proceedings means any criminal
proceeding or any civil judicial pro-
ceeding. including a proceeding under
the Program Fraud Civil Remedies Act
(31 U.5.C. 3801-3812). to which the Fed-
eral Government or a State or local
government or quasi-governmental au-
thority is a party. The term also in-
cludes appeals from those proceedings.

§3017.970 Nonprocurement rans.

action.

{(a) Nonprocurement transactio’] means
any transaction. regardless of type {ex-
cept procurement contracts), includ-
ing, but not limited to the following:

{1} Grants.

{2) Cooperative agreements.

(3) Scholarships.

(4) Fellowships.

(5) Contracts of assistance.

(6) Loans.

§3017.995

(7} Loan puarantees.

(8} Subsidies

{9) Insurances.

{100 Pavments for specified uses

{11) Donation agreements

{b} A nunprocurement transaction at
any tier does not reauire the transfer
of Federal funds.

§3017.975 Notice.

Notice means a written communica-
tion served in person, sent by certified
mail or its equivalent. or sent elec-
tronically by e-mail or facsimile. (Sce
§3017. 615)

§3017.980 Participant.

Participant means any person who
submits & proposal for or who enters
into o covered transaction. including
an agent or representative of a partici-
pant

§3017.985 Person.

FPerson means anv individual. cor-
poration. partnership, association. unit
of povernment. or legal entity. however
organized

§3017.990 Preponderance of the evi-
dence.

Preponderance of the evidence means
proof by information that, compared
with information opposing it, leads to
the conclusion that the fact at issue is
maore probably true than not.

§3017.995 Principal.

Principa! means—

{a) An officer. director, owner, part-
ner. principal investigator., or other
person within a participant with man-
agement or supervisory responsibilities
related 1u a covered transaction; or

{b) A consultant or other person.
whether or not emploved by the partic-
ipant or paid with Federal funds. who—

{1) Is in o position to handle Federal
funds:

{2) Is w1 o position to influence or
control the use of those funds; or.

{3) Ocrupics a technical or profes.
sional pusition capable of substantially
influencing the development or out-
come of an activity required to perform
the covered transaction
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§3017.1000

§3017.1000 - Respondent.

Respondent means a person agawnst
whom an agency has initiated a debar-
MENt O SUSPENSION action.

§3017.1005 Starte.

{a} Srare means—

{1) Any of the states of the United
States:

(2) The District of Columbia:

(3} The Commonwealth of Puerto
Rico:

(4] Any territory or possession of the
United States: or

{5) Any agency or instrumentality of
a state.

{t) For purposes of this part, Stare
does nat include institytions of higher
education. hospitals. or units of local
government

§3017.1010 Suspending official.

(a) Suspending official means an agen-
cy official who 15 authorized to impose
suspension. The suspending official s
either:

(1) The agency head: or

{2) An official designated by
agency head.

{(b) The head of an organizational
unit within the Department of Agri-
culture (e.g.. Administrator, Food and
Nutrition Service}. who has been dele-
gated authority in part 2 of this title
to carry out a covered transaction, s
delegated authority to act as the sus-
pending official in connection with
such transaction. This authority to act

the

7 CFR Ch. XXX {1-1-04 Edition)

as a suspending cfficial mav not be re-
delegated below the head of the ergoni-
zauiongl unit, except that. 11 the casce
of the Forest Sermvice. the Chief mayv re-
delegate The authority to act as a sus-
pending official te the Deputy Chief or
an Associate Depurty Chief for the Na~
tiunal Forest Svstem.

|68 FR 66341, GG363. Nov. 26, 2003, as amernded
at 68 FR B66363. Nov. 26. 2003]

§3017.1015 Suspension.

Suspension is an action taken by o
suspending official under subpart G of
this part that imrmediately prohibits a
person from participating in covered
transactions and transactions covered
under the Federal Acquisition Regula-
tion {48 CFR chapter 1) for a temporaryv
period. pending completion of an agen-
v investigation and any judicial or ad-

ministrative  proceedings  that may
ensur A person so excluded is sus-
pended

§3017.1020 Voluntary exclusion or vol-
untarily excluded.

) Voluncary exclusion means a per-
son's agreement to be exciuded under
the terms of a sectlermnent between the
person and one or more agencies. Vol-
untary exclusion must have govern-
mentwide effect

(b} Voluntarily excluded means the
status of a person who has agreed to a
vailuntary exclusion.

Subpart J [Reserved]
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P 3018

APPENDIX TO PART 3017—COVERED TRANSACTIONS

COVERED TRANSACTIONS

Federsl Ageney

-

All Primary Tier
t  Nonprocurement ransactions

All Lower Tier

Nonprocurement Transactions

All First Ticr
Pracurement Contracts
=325.000

Al First Tier Prucurement
Contracts Subject to
Federal Agency Consent

|

|

_‘ Feiknlu&gcnqr Optional
"« "isower Tier Coverage .

" (See 5 200()

. Desiguated Subcontricis> 525,000

E

= Subject to

All Lower Tier Subcontracts

Federal Agency Consent

- PART 3018—NEW RESTRICTIONS ON
LOBBYING

Subpan A—General

Sec.

3013100 Conditions on use of funds.
3018.105 Definitions. .
3018.110 Certification and disclosure.

Subparn B~—Aclivities by Own Employees

3018.200 Agency and legislative liaison
3018 205 Professional and technical seivices
J0I8.210 Reporting.

Subpart C-—Aclivities by Other Than Own
Employees

3018.300 Professional and technical services

Subpart O—Penatties and Enforcement

JE.400 Penalties
JNE 405 Penalty procedures
3018.410 Enforcement.

Subparn E—Exemptions
018,500 Secretary of Defense.
Subpan F—Agency Reports

301B.600 Semi-annual compiiation

3018.605 Inspector General report.

APPENDIN A TD PART 3018—CER NIFICATION RE-
GARDING LOBBYING

APPENDEX B TO PART 3018—DISCLOSURE FURM
TO REPDRT LOBBYING

AUTHORITY: Sec. 319, Pub L.
U.S.C.1352): 5 U.S.C. 30).

SOURCE: 55 FR 6737 and 6746, Feb. 26, 1990

101-121 (3
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PART 3021—GOVERNMENTWIDE
REQUIREMENTS FOR DRUG-FREE
WORKPLACE (FINANCIAL ASSISTANCE)
Subpart A—Purpose and Coverage

Sec.

3021.100 What does this part da”

302).105 Does this part apply 10 e

3021.110 Are any of mv Federal assisiance

awards exermpt from this part”?

3021.115 Dwoes this pan aflect the Federal

contracts tha: | receive?

Subpart B—Requirements for Recipients
Other Than Individuals )

3G21.200 What must T do w comply with this

pan?

3021.205 What rwst | incluwde ity drugfree
workplace statement” i

3021.210 To whom nwst [ distribute my

drug-free workplace statement”

3021.215 What maust | include 10 my drugefiee
awareness progrant’

3021.220 By when must [ publish mv drugtree
workplace siatenment and establish

niv drug-free awareness prograny’

3021.225 What actrons musi | take concering
employees who are convicied of

drug violations in the workplace™

3021.230 How and when must 1 identify

workplaces?

Subpart C-—Requirements for Recipients
Who Are Individuals

3021300 What rust 1 do to comply with this

part if I am an imdhwidual recipient”

3021.301 (Reserved]
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Subpart D-—Responsibifities of Department
of Agricutiure Awarding Officials

302).4K What are my responsibilities as a
Department of Agriculture awarding offi-
cial?

Subpart E—Violations of This Pant and
Consequences

3021.500 How are violations of this pari de-
termined for recipients other than indi-
viduals?

3021.505 How are violations of this part de-
termined for recipients who are individ-
uals?

3021.510 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have vioiated this part?

3021.315 Are there any exceptions to those
actions?

Subpan F—Definftions

Award.

Controlled substance.
Conviction.
Cooperative agreement.
Criminal drug statute.
Debarment.

Drug-free workplace.
Employee.

Federal agency or agency.
Grant.

Individual.

Recipient.

State.

3021.605
3021.610
3021.615
3021.620
3021.625
3G21.630
3021.635
3021.640
3025845
302).650
3021.655
3021.660
3021.665

§3021.200
3021 67G  Suspension.
ALTHORITY: 5 US.C. 301 41 USC. 701 &
seg. Pub L. 101-576. 104 Srav. 2838 7 CFR
L2.28

SGURCE. 68 FR 66557, 66563, Nov. 26. 2003, un-
less OLhwerwise noted.

Subpan A—Purpose and
Coverage

§3021.100 What does this part do?

This part carries out the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701 e¢ seq.. as amended) that
applies to grants. It alsoc applies the
provisions of the Act to coopcrative
agreements and other financial assist-
ance awards, as a matter of Federat
Government policy,

§3021.105 Does this part apply to me?

(a) Portions of this part apply to vou
if ¥ou are either—

{11 A recipient of an assistance award
fram the Department of Agriculture; or

(21 A(n) Department of Agriculture
awarding official. (See definitions of
award and recipient in §33021.605 and
3021 660. respectively.)

{b) The following table shows the
subparts that apply to you:

W you are , . .

f see subparts

{1} A recipianl whi is nol an individual ..
{2) A recipient who i5 an individual
{3) A{n) Ceparimeni of Agricutiure awarding oficial .

A Band £
a CangE

A DamdE

§3021.110 Are any of my Federal as-
sistance awards exempt from this
part?

This part deoes not apply to any
award that the the Secretary of Agri-
culture or designee determines that the
application of this part would be incon-
sistent with the international obliga-
tions of the United States or the laws
or regulations of a foreign government

§3021.115 Does this part affect the
Federal contracts that I receive?

1t will affect future contract awards
indirectly if you are debarred or sus-
pended for a violation of the require-
ments of this part, as described in
§3021. 510({c). However, this part does
not apply directly to procurement con-

tracts. The pertion of the Drug-Free
Workplace Act of J988 that applies to
Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Repulation in chapter 1 of Title 48
of the Code of Federal Regulations (the
drug-free workplace coverage currently
is in 48 CFR part 23, subpart 23.5}.

Subpart B—Requirements for
Recipients Other Than Individuals

§3021.200 What must 1 do to comply
with this part?
There are two general requirements
if you are a recipient other than an in-
dividual.
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§3021.205

{a} First. vou must make a good faith
effort, on a continuing basis, to main-
tain a drug-free workplace You must
agree to do so as a condition for receiv-
ing any award covered by this part
The specific measures that you must
take in this regard are described in
more detail in subsequent sections of
this subpart. Briefly. those measures
are to—

{I) Publish a drug-free workplace
statement and establish a drug-free
awareness program for vour empiovees
{see §§3021.205 through 3021.220): and

(2) Take actions concerning employ-
ees who are convicted of violating drug
statutes in the - workplace (see
§3021.225).

(b} Second, you must identify all
known workplaces under your Federal
awards (see §3021.230).

§3021.205 What must 1 include in my
drug-free workplace statement?

You rmust publish a statement that—

{a) Telis your employees that the un-
lawful manufacture, distribution. dis-
pensing, possession, or use of a con-
trolled substance is prohibited in vour
warkpiace;

{b) Specifies the actions that you wili
take against employees for violating
that prohibition; and

(c} Lets each employee know that. as
a condition of employment under any
award, he or she:

{1) Will abide by the terms of the
statement; and

{2) Must notify you in writing if he or

she is convicted for a violation of a ~

7 CFR Ch. XXX {1-1-04 Edilion)

criminal drug statute occurring in the
workplace and must do 50 no more
than five calendar days after the con-
viction.

§3021.210 To whom must 1 distribute
my drug-free workplace statement?

You must require that a copy of the
statement described in §3021.205 be
given to each employee who will be en-
gaged in the performance of any Fed-
eral award.

§3021.215 What must I include in my
drug-free awareness program?

You must establish an ongoing drug-
free awareness program to inform em-
plovees about—

{a) The gangers of drug abuse in the
workplace:

{b} Your policy of maintaining a
drug-free workplace:

{c) Any available drug counseling. re-
habilitation, and employee assistance
programs; and

{d) The penailties that vou mayv im-
pose upon them for drug abuse viola-
tions occurring in the workplace.

§3021.220 By when must 1 publish my
drug-free workplace statement and
establish my drug-free awareness
program?

If you are a new recipient that does
not already have a policy statement as
described in §3021.205 and an ongoing
awareness program as described in
§3021.215, you must publish the state-
ment and establish the program by the
time given in the following table:

..

T
i Ihen you

(a) The performance penod of the award 15 (ess than 30 days

(b) The pericrinance period of the award (5 30 days or more

{c} You beliave thera are extrraortinary crcumstances tnat wah
reqlire morg than 30 days for you to publish the polcy state:

menl and estabiish the awareness program

must havg the policy stalement and prograr in place as $00n
as possibe, but belore the date on which performance 15 ax-
pecled lo be completed.

must have the pohcy statemant and program 1N place wiihin 30
oays after award.

may ask lhe Depariment of Agrouliure awarcing official 1o give
you more bme 10 do so. The amounl of adgbanal lime, af

. any. lo pe given s al Ihe discrehon of the awarging official,

§3021.225 What actions must | take
concerning employees who are con-
victed of drug violations in the
workplace?

There are two actions vou must take
if an emplovee is convicted of a drug
violation in the workplace:

fa) First. you rmust notify Federal
agencies if an employee who is engaged
in the performance of an award informs
you about a conviction. as required by
§3021.205(c){(2}). or you otherwise learn
of the conviction. Your notification to
the Federal agencies must

(1) Be in writing;
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(2) Include the emplovee’s position
title:

(3) Include the identification num-
ber(s} of each affected award:

{4) Be sent within ten calendar days
after you learn of the conviction: and

{5) Be sent to every Federal agency
on whose award the convicted em-
ployee was working. It must be sent 1o
every awarding official or his or her of-
ficial designee, uniess the Federal
agency has specified a central point for
the receipt of the natices.

{b) Second. within 30 calendar days of
learming about an employee's convic-
tion. you must either_

(1) Take appropriate personnel action
against the employee. up to and includ-
ing termination. consistent with the
requirements of the Rehabilitation Act
of 1873 (29 U.S.C. 794}, as amended: or

(2) Require the employee to partici-
pate satisfactorily in & drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal.
State or local health, law enforcement,
or other appropriate agency.

§3021.230 How and when must 1 iden-
tify workplaces?

{a) You must identify all known
workplaces under each Department of
Agriculture award. A fajlure to do so is
a violation of your drug-free workplace
requirements. You may identify the
workplaces__

{1} To the Department of Agriculture
official that is making the award, ei-
ther at the time of appircation or upon
award; or

(2) In documents that you keep on
file in your offices during the perform-
ance of the award, in which case you
must make the information available
for inspection upon request by Depart-
ment of Agriculture officials or their
desipgnated representatives.

(b) Your workplace identification for
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under
the award takes place. Categorical de-
scripr:ons may be used (eg.. all vehi-

cle~ -~ a wmass transit authority or
Stai - m:ghway department while in op-
erat..,, State employees in each local

unetcoyment  office, performers in
concert halls or radio studios).

§3021.400

(e} If you identified workplaces to
the Department of Agriculture award-
ing official at the time of application
or award, as described in paragraph
(a}(l) of this section. and anyv work-
place that you identified changes dur-
ing the perfarmance of the award. vou
must inform the Department of Agri-
culture awarding official.

Subpart C—Requiremenis for
Recipients Who Are Individuals

§3021.300 What must | do to comply
with this part if I am an individual
racipient?

As a condition of receiving a{n} De-
partment of Agriculture award, if you
are an individual recipient. you must
agree that—

(a) You will not engage in the unlaw-
ful manufacture. distribution. dis-
pensing. possessien. or use aof a con-
trolled substance in conducting any ac-
tivity related to the award: and

{b) If you are convicted of a criminal
drug offense resulting from a violation
occurring during the conduct of any
award activity, you will report the con-
viction:

(1) In writing.

{2) Within 10 calendar days of the
conviction.

(3) To the Department of Agriculture
awarding official or other designee for
each award that you currently have,
unless §3021.301 or the award document
designates a central point for the re-
ceipt of the notices. When notice is
made to a central point. it must in-
clude the identification number(s) of
each affected award.

§3021.301 [Reserved|

Subpart D—Responsibilities of De-
partment of  Agrculture
Awarding Officials

§3021.400 What are my responsibilities
as a(n) Department of Agriculture
awarding official?

As a(n) Department of Agriculture
awarding official. you must obtain
each recipient’s agreement. as a condi-
tion of the award. to comply with the
requirements in—

{a! Subpart B of this part. if the re-
cipient is not an individual: or
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(b) Subpart T of this part. if the re-
cipient is an individual.

Subpart E—Violations of this Part
- and Consequences

§3021.500 How are violations of this
part determined for recipients
other than individuals?

A recipient other than an individual
is in vioiation of the requirements of
this part if the the Secretarv of Agri-
culture or designee determines. in writ-
ing, that—

(a) The recipient has violared the re-
quirements of subpart B of this part; or

{b) The number of convictions of the
recipient’s employees for violating
criminal drug statutes in the work-
place is large enough to indicate that
the recipient has failed to make a good
faith effort to provide a drug-free
workplace.

§3021.505 How are violations of this
part determined for recipients who
are individuals?

An individual recipient is in viola-
tion of the requirements of this part if
the the Secretary of Agriculture or
designee determines. in writing, that—

(@) The recipient has violated the re-
guirements of subpart C of this part; or

(b} The recipient is convicted of a
criminal drug offense resulting from a
violation occurring during the cenduct
of any award activity.

§3021.510 What actions will the Fed-
eral Government take against a re-
cipient determined to have violated
this part?

If a recipient is determined to have
violated this part. as described in
§3021.500 or §3021.505, the Department
of Agriculture may take one or more of
the following actions—

{a} Suspension of payments under the
award,

(b) Suspension or termination of the
award; and

(c) Suspension or debarment of the
recipient under 7 CFR part 3017, for a
period not to exceed five years.

[68 FR 66557, 66565. Nov_ 26, 2003, as amended
at 68 FR §6366. Nov. 26, 2003]|

7 CFR Ch. XXX (1-1-04 Edition)

§3021.515 Are there any exceptions to
those acrions?

The the Secretary of Agriculture
may waive with respect to a particular
award. in writing. a suspension of pav-
ments under an award, suspension or
termination of an award. or suspension
or debarment of a recipient if the the
Secretary  of Agriculture determines
that such a waiver would be in the pub-
lic interest. This exception authcrity
cannot be delegated to any other offi-
cial.

Subpan F—Definitions
§3021.605 Award.

Award means an award of financial
assistance by the Department of Agri-
culture or other Federal agency di-
rectly to a recipient.

(a) The term award includes:

(1} A Federal grant or cooperative
agreement. in the form of moncy or
property in licu of money.

(2} A block grant or a grant in an en-
titlement program, whether or not the
grant is exempred from coverage under
the Governmentwide rule 7 CFR part
3016 that implements OMB Circular A-
102 (for availability. see 5 CFR 1310.3}
and specifies uniform administrative
raguirements.

{b) The term award does not include:

{1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(3) Insurance.

(6) Direct appropriations.

{7} Veterans benefits to individuals
(i.e., any benefit to veterans, their fam-
ilies, or survivers by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States}.

|68 FR 6G357. 66565, Nov. 26. 2003, as amended
at 68 FR 66566. Nov. 26. 2003]

§3021.610 Controiled substance.

Controlled substance means a con-
trolied substance in  schedules I
through V of the Controlled Substances
Act (21 U.S.C. 812). and as further de-
fined by regulation at 21 CFR 1308.11
through 1308 15
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§3021,615 Conviction.

Conviction means a finding of guilc
(including a plea of nolo contendere) or
imposition of sentence. or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes.

§3021.620 Cooperative agreement.

Cooperative agreement means an award
of financial assistance that, censistent
with 31 U.5.C. 6305, is used to enter into
the same kind of relationship as a
grant (see definition of grant in
§3021.650), except that substantial in-
volvement is expected between the
Federal agency and the recipient when
carrying out the activity contemplated
by the award. The term does nat in-
clude cooperative research and devel-
opment agreements as defined in 15
U.S.C. 3710a.

§3021.625 Criminal drug statute.

Criminal drug statute means a Federal
or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing. use, or possession of any con-
trolled substance.

§3021.630 Debarment.

Debarment means an action taken by
a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and
covered nonprocurement transactions.
A recipient so prohibited is debarred.
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9. subpart 9.4) and
the common rule, Government-wide
Debarment and Suspension (Non-
procurement}, that implements Execu-
tive Order 12349 and Executive Order
12689.

§3021.635 Drug-free workplace.

Drug-free workplace means a site for
the performance of work done in con-
nection with a specific award at which
employees of the recipient are prohib-
ited from engaging in the unlawful
manufacture, distribution, dispensing,
possession, or use of a controlled sub-
stance.

§13021.655

§3021.640 Emplovee.

(a) Emplovee means the emplovee of a
recipient directly cnpgaped in the per-
formance of work under the award, in-
cluding—

{1} All direct charge emplovees:

{2} All indircct charge emplovees, un-
less their impact or involvement in the
performance of work under the award
is insignificant 1o the performance of
the award; and

(3) Temporary personnel and consult-
ants who are directly engaged in the
performance of work under the award
and who are on the recipient’s payroll.

(b} This definition does not include
workers not on the pavroll of the re-
cipient (e.g.. volunteers. even if used to
meet a matching requirement: consult-
ants or independent contractors not on
the payroll: or emplovees of subrecipi-
ents ar subcontractors in covered
warkplaces).

§2021.645 Federal agency or agency.

Federal agency or agency means any
United States exccutive department,
military department. government cor-
poration. government controlled cor-
poration. any other establishment in
the executive branch (including the Ex-
ecutive Office of the President), or any
independent regulatory agency.

§3021.650 Grant.

Grant means an award of financial as-
sistance that, consistent with 31 U.S.C.
6304, is used to enter into a relation-
ship— :

(a} The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Federal Government s direct benefit or
use; and

{b) In which substantial involvement
is not expected between the Federal
agency and the recipient when carrying
out the activity contemplated by the
award.

§3021.655 Individual.

Individual means a natural person.
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§3021.660 Recipient.

Recipient means any individual. cor-
poration. partnership. association, unit
of government {except a Federal agen-
cy) or legal entity, however organized.
that receives an award directly from a
Federal agency.

§3021.665 State,

Stare means any of the States of the
United States, the District of Colum-
bia. the Commonwealth of Puerto Rice,
or any territory or possession of the
United States.

§3021.670 Suspension.

Suspension means an action taken by
a Federal agency that immediately
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered nen-
procurement transactions for a tem-
porary period, pending completion of
an investigation and any judicial or ad-
ministrative proceedings .that may
ensue. A recipient so prohibited is sus-
pended. in accordance with the Federal
Acquisition Regulation for pracure-
ment contracts (48 CFR part 9, subpart
9.4} and the common rule, Government-
wide Debarment and Suspension {Non-
procurement). that implements Execu-
tive Order 12549 and Executive Order
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award.

PART 3052—AUDITS OF STATES,
LOCAL GOVERNMENTS, AND
NON-PROFIT ORGANIZATIONS

Subparn A—General

Sec.
3032.100 Purpose.
3052.105 Definitions.

Subpart B—Audits

3052.200 Audit requirernents.

3052.205 Basis for determining
awards cxpended.

3052.210 Subrecipient and vendor determina-
tians.

3052215 Relation
ments.

3052.220 Frequency of audits.

3052.225 Sanctions.

3052.230 Audit costs.

3052.235 Prugram-specific audits.

Federal

to other audit require-

7 CFR Ch. XXX {1-1-04 Edition)

Subpart C—Auditees

3052 3N
3052 305
5z ho
305215
3052.320

Auditee responsibilities.
Auditor selection
Financial statements
Audit lindings follow-up.
Report subinission.

Subpart D—federal Agencies and Pass-
Through Entities

3052 400 Responsibilities.
3032 405 Management decision.
Subpan E—Auditors
3032.500 Scope of audit.
3052.505 Awudit reporting.
3052.5t0  Audit findings.
303253 Awdit working papers.
3052 520 Major program determination
3052.525 Criteria for Federal program risk

3052.530
ALUTHOR:TY: 5 UL5.C. 301

SOURCE 62 FR 45849, Aug. 29, 1997, unless
otherwise noted

Critena for a low-risk auditee.

Subpart A—General

§3052.100 Purpose.

This part sets forth standards for ob-
taining consistency and uniformity
among Fedcral agencies for the audit
of non-Federal entities expending Fed-
cral awards.

§3052.105 Definitions.

Audit  finding means deficiencies
which the auditor is required by
§3052 510(a) to report in the schedule of
findings and questioned costs.

Auditee means any non-Federal enti-
tv that expends Federal awards which
must be sudited under this part.

Audilar means an auditor, that is a
public accountant or a Federal. State
or Jucal government audit organiza-
tion., which meets the general stand-

ards specified in generally accepted
government auditing standards
{(GAGAS) The term auditor does not

include internal auditors of non-profit
orgarmzations

CFDA number means the number as-
signed to & Federal program in the
Catalog of Federal Domestic Assist-
ance {CFDA)

Cluster of programs means a grouping
of closely rclated programs that share
comman compliance requirements. The
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